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NOTE REGARDING CITATIONS AND REFERENCED DOCUMENTS

All citations and references mentioned in this document are hereby incorporated by
reference. Should NRC Staff be unable to obtain any such citations or references,

they are requested to contact the New York State Department of Public Service for
assistance.
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On March 3, 2022, the United States Nuclear Regulatory Commission (NRC)
invited public comments on a proposed rule entitled “Regulatory Improvements for
Production and Utilization Facilities Transitioning to Decommissioning” (the
Proposed Rule). 87 Fed. Reg. 12254 (Mar. 3, 2022). While the New York State
Department of Public Service (the Department) agrees that NRC’s current
decommissioning regulations should be revised, the Department nevertheless
further contends that the Proposed Rule, in its current form, substantially misses
the mark. Accordingly, the Department offers the following comments concerning
the Proposed Rule.!

Interest of the Department of Public Service

The Department is the staff arm of the New York State Public Service
Commission (or NYSPSC), which regulates New York’s electric, gas, steam,
telecommunications, and water utilities, as well as its energy production. The
NYSPSC has a broad public interest mandate to both ensure New Yorkers’ access to
safe and reliable utility service at just and reasonable rates and to protect New
York’s environment. N.Y. Pub. Serv. Law § 5. Through a series of rate orders
beginning in the early 1990s, the NYSPSC authorized utilities to collect funds for
the eventual decommissioning and restoration of nuclear electric generation sites
for reuse. The Nuclear Decommissioning Trust (or NDTs) for each of New York’s
reactor sites were capitalized with New York ratepayer or customer funds via
NYSPSC-approved expense allowances.?2 The NYSPSC retains its regulatory
Iinterest in those trust funds as a result of those orders as well as subsequent orders
authorizing the transfer of reactor sites and assets. It also possesses general
supervisory powers over all electric plants in the State of New York, which include,
among other things, “retired nuclear power reactors and their associated systems,

structures, fuel and waste storage facilities, real estate, fixtures and personal
property.” N.Y. Pub. Serv. Law §§2(12), (13); 5; 66(1).

1 The Department incorporates and reasserts here New York State’s previous comments on this
matter. They were submitted in response to NRC’s November 19, 2015 advance notice of proposed
rulemaking and its March 15, 2017 draft regulatory basis. See Comments of Vermont,
Massachusetts, Connecticut, and New York (March 18, 2016) (ADAMS Accession No. MLL16085A310);
New York State Comments, (March 18, 2016) (ADAMS Accession No. MLL16081A495); Comments of
New York State Energy Research and Development Authority and New York State Department of
Public Service (June 13, 2017) (ADAMS Accession No. ML17165A386). The comments provided here
do not necessarily reflect the views of any particular New York Commissioner.

2 See, e.g., NYSPSC Case 91-E-0462, Opinion and Order Adopting Settlement (April 14, 1992);
NYSPSC Case 94-E-0334, Opinion and Order Approving Settlement (April 6, 1995); NYSPSC Case
96-E-0897, Order Adopting Terms of Settlement Subject to Conditions and Understandings
(September 23, 1997). NRC acknowledges that funding for the decommissioning of power reactors is
also subject to regulation by State Public Utility Commissions or other agencies. 10 C.F.R. § 50.75.



NRC’s Current Approach to Decommissioning

In 1988, through an Administrative Procedure Act (APA) notice and comment
rulemaking, the NRC Commissioners first promulgated a limited set of
decommissioning regulations by amending 10 C.F.R. Parts 30, 40, 50, 51, 70, and 72
to require facilities to begin to provide some assurances that licensees might be able
to fund the future decommaissioning of their facilities. See Final Rule, General,
Requirements for Decommissioning Nuclear Facilities, 52 Fed. Reg. 24018 (June 27,
1988).3 The 1988 rule was premised on the regulated utility model. It required
reactor owners to make regular payments to the nuclear decommissioning trusts
and was complemented by economic oversight from State utility commissions, which
decided how much would be collected from ratepayers for a facility’s
decommissioning trust each year. The NRC’s 1988 rule defined decommissioning as
the removal of residual radioactivity in order to release the site for other uses. 10
C.F.R. § 50.2 (1986) (decommissioning defined); 52 Fed. Reg. at 24049. In the
accompanying Statement of Considerations, the Commission confirmed that
“decommissioning” did not include management of spent fuel:

Decommissioning as defined in the rule means to remove nuclear
facilities safely from service and to reduce residual radioactivity to a
level that permits release of the property for unrestricted use and
termination of the license. ... Decommissioning activities do not
include the removal and disposal of spent fuel which is considered to be
an operational activity or the removal and disposal of nonradioactive
structures and materials beyond that necessary to terminate the NRC
license.

52 Fed. Reg. at 24019. In a subsequent 1996 APA rulemaking, the NRC
Commissioners reiterated that decommissioning funding did not include spent fuel
management. 61 Fed. Reg. 39278, 39285 (July 29, 1996) (Statement of
Considerations). That rulemaking is promulgated at 10 C.F.R. § 50.82(a)(8)(1)(A),
which has remained unchanged. 10 C.F.R. § 50.75(h)(1)(iv) also prevents the use of
monies in decommissioning trusts for spent fuel management expenses.

Under this longstanding approach, the decommissioning phase is a laissez
faire, industry-driven affair. A retired reactor proceeds through a series of guidance
documents, exemptions, removal of technical specifications, and recissions at a pace

3 As acknowledged by the Atomic Safety and Licensing Board, NRC has not promulgated
comprehensive regulations concerning the decommissioning of reactor sites. Entergy Nuclear
Vermont Yankee, LLC, and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power
Station), Docket No. 50-271-LA-2, LBP-15-18 at 3, 81 N.R.C. 793 (May 18, 2015); accord, NRC Office
of Inspector General, Decommissioning the Yankee Rowe Nuclear Power Plant: NRC Policy at a
Crossroads, OIG/94A-07 at 9 (June 27, 1994) (NRC Office of General Counsel confirming that NRC
regulations do not address the decommissioning of reactors that cease operation before the
completion of their license terms) (ADAMS Accession No. ML.20071H031).
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selected by the owner. NRC does require that the plant owner submit a relatively
brief description of its approach to decommissioning, the Post-Shutdown
Decommissioning Activities Report (PSDAR). Notably, NRC Staff exercises no
regulatory authority over the document other than acknowledging its receipt. NRC
neither approves nor disapproves any of the industry’s decisions or plans for
decommissioning the reactor sites, and it has no authority to require more of
anything, less of anything, or something altogether different than what is contained
in the PSDAR. Important decommissioning tasks such as segmentation of the
containment vessel, removal of the contaminated piping, moving the spent fuel from
the pools, deconstruction of containment domes, and the associated timelines for
those activities, are left solely in the hands of the licensee.

NRC may receive public comment on the PSDAR, but it does not approve the
PSDAR and the submission of the PSDAR and its review by the NRC Staff does not
require the licensee to request a license amendment or any other NRC approval.
This deference obviates an NRC licensing action, National Environmental Policy
Act review, and any opportunity for a hearing until the owner submits a License
Termination Plan at the very end of the decommissioning process—potentially
decades later—after all of the key decisions have already been made, the vast
majority of the decommissioning work has been completed, and the money in the
decommissioning trust may have been expended.

The Department of Public Service’s Experience

As a result, states like New York have been forced to undertake extensive
efforts to ensure that reactor sites within their borders have financial capital, are
promptly and thoroughly decommissioned and restored, and that the public remains
adequately informed of the licensees’ plans and progress. For example, New York
recently entered into an agreement with the company that is decommissioning the
Indian Point site under which the company committed to perform a full site
investigation and characterization at the facility, maintain certain minimum
balances in the reactors’ NDTs, provide additional financial assurance for site
restoration, and return 50% of its U.S. Department of Energy spent fuel
reimbursements to the NDTs. See NYSPSC Case 19-E-0730, Order Asserting
Jurisdiction and Approving and Adopting Joint Proposal, 2021 WL 2073754 (N.Y.
Pub. Serv. Comm’n, May 19, 2021). Similarly, in a separate settlement covering the
transfer of four reactors in western New York, the reactor owner agreed to maintain
certain minimum NDT balances during decommissioning and to provide additional
financial assurance for site restoration. The owner also agreed to provide specific
and detailed decommissioning funding information to the Department annually
while the reactors continue to operate. See NYSPSC Case 21-E-0130, Order
Asserting Jurisdiction, Approving Joint Proposal, and Continuing Lightened
Regulation, 2021 WL 6000020 (N.Y. Pub. Serv. Comm’n, Dec. 16, 2021).



Incorporation of the following comments into any final decommissioning rule
would help to alleviate the undue burden that states like New York have assumed
by establishing predictable and thorough national decommissioning standards and
by granting non-industry stakeholders a meaningful role in the decommissioning
process.

1. NRC should require approval of the PSDAR, a site-specific
environmental review, and a hearing opportunity before a licensee
undertakes any decommissioning activity.

NRC’s current policy of receiving—but not approving—a licensee’s PSDAR
deprives stakeholders of a meaningful opportunity to comment on the licensee’s
decommissioning plans, thereby foregoing an opportunity to improve a licensee’s
decommissioning plans and eroding public trust in the decommissioning process.
The Proposed Rule should therefore be amended to require that any PSDAR be
affirmatively approved by the NRC’s Commissioners following a site-specific
environmental review and an opportunity for an adjudicatory hearing.

NRC’s current PSDAR framework are notably out-of-step with international
guidance. Indeed, the International Atomic Energy Agency (IAEA) recommends
that “/p/rior to the conduct of decommissioning actions, a final decommissioning
plan shall be prepared and shall be submitted to the regulatory body for approval.”
Requirement 11 of GSR Part 6 [1]: Final decommissioning plan (emphasis added).
NRC’s current approach, by contrast, neither approves the document nor
disapproves it, thereby “leaving [the] NRC with no real decision-making role with
respect to decommissioning activities on the site[.]” Comments of Commissioner
Jeffery M. Baran on SECY-18-0055. The Proposed Rule fails to remedy this
deficiency, but it should. NRC should not be content to remain at the far margins of
the international community’s nuclear safety consensus.

In addition to finally giving NRC meaningful authority over a licensee’s
decommissioning activities, requiring NRC approval of PSDARs would offer host
states, municipalities, and other stakeholders an opportunity to discuss their
concerns with NRC and the licensee at an adjudicatory hearing.

The Department’s recent experience has demonstrated the immense value of
stakeholder participation in decommissioning planning. Over the last several
years, ownership of each of New York’s four reactor sites has been transferred to
new entities. Under the New York Public Service Law, the NYSPSC must review
and approve any such transfer. N.Y. Pub. Serv. Law § 70. Through that approval
process, the NYSPSC was able to convene a broad array of stakeholders, discuss
their concerns, and ultimately address those concerns by securing significant
financial assurance, site restoration, and emergency planning commitments from
the licensees. These comprehensive settlements would not have been possible



without robust public participation and without the NYSPSC’s ultimate authority
to approve or disapprove these proposed transactions. Not all states, however, have
public utility commissions with this authority, and not all reactor sites will change
hands before being decommissioned. Only the NRC can impose uniform national
protections for stakeholders that will apply to all future decommissioning sites.

Finally, the Department offers the following comments regarding the nature
of stakeholder—and especially host state—participation in the decommissioning
planning process. Specifically, before approving a PSDAR, NRC should invite the
host State to file an opinion of support, opposition, or conditional support that
includes specific recommendations for changes to the PSDAR. NRC should further,
as Commissioner Baran has argued, be obligated to meaningfully respond to the
State’s comments. Host states should then be granted automatic party status as
Intervenors on any issues they wish to raise through an adjudicatory hearing.4
Non-compliance with a licensee’s decommissioning plans should carry financial
penalties, and in cases of financial bankruptcy or habitual non-compliance, NRC
should be empowered to take over the decommissioning process.

2. The Proposed Rule should require prompt decontamination of
reactor sites.

Barring extraordinary circumstances, licensees should be required to
decommission reactor sites as soon as is technically feasible (Prompt DECON).
Allowing licensees to defer for decades decommissioning work that the industry has
repeatedly shown can generally be accomplished much faster increases costs,
exacerbates inflationary risks, impedes reuse and redevelopment, and harms host
communities. The Proposed Rule should be revised accordingly.

ENTOMB should be eliminated entirely from the Proposed Rule. The IAEA
rejects the notion that, barring a severe accident or other extraordinary
circumstance, ENTOMB is a legitimate decommaissioning strategy. GSR Part 6
1.10. It reasons that ENTOMB “impose[s] a burden on future generations owing to
the need for long term monitoring of the site and owing to possible future actions
necessary to prevent and reduce leakages of radioactive material from the facility.”
SSG-47 at 32-33. The Department agrees.

Furthermore, developments within the decommissioning industry indicate
that the rationale for accepting extended SAFSTOR is much weaker today than it
once was. Indeed, in New York’s experience, no well-capitalized licensee is
interested in marking time and voluntarily taking 60 years to decommaission.
Indian Point’s licensee, for example, is on track to fully decommission that site

4 In recent years, Massachusetts and New York submitted petitions for intervention and requested
adjudicatory hearings concerning facility transfers and decommissioning, but those petitions were
rejected.



(excepting the Independent Spent Fuel Storage Installation (ISFSI)) within just 12-
15 years of closure. And the current licensee for New York’s four operating reactors
recently committed to decommaissioning those sites in less than 20 years of their
eventual closure.

In fact, completing radiological decommissioning within just 10 years of
shutdown is not only feasible—it has already occurred at several reactor sites. The
following United States reactor sites have all been promptly decommaissioned in
roughly 10 years or less:

PLANT STATE YEARS BETWEEN SHUTDOWN
AND LICENSE TERMINATION
(APPROX.)
Big Rock Point Michigan 9
Fort Saint Vrain Colorado 8
Connecticut Connecticut 11
Yankee/Haddam Neck
Maine Yankee Maine 9
Shoreham New York 6

NUREG 1350, Information Digest 2021-2022, Volume 33, App. C. Indeed, active
decommissioning work for a nuclear power plant takes about 10 years on average.
Id. at 68.

In typical cases, therefore, there is simply no technical justification for giving
licensees 60 years to return these sites to their communities. In fact, licensees
appear to select extended SAFSTOR only when they lack sufficient financial
resources to accomplish Prompt DECON. This suggests that revisions to NRC’s
financial assurance regulations such as those recommended in Point V below are
important not only to ensure that funds are available to complete the work, but also
to shorten overall decommissioning timelines.

The Department understands based on its direct recent experience engaging
with stakeholders on decommissioning issues that host communities tend to
strongly prefer prompt decommissioning. This approach mitigates short-term job
losses, helps retain key site personnel for the decommaissioning phase, and clears
the way for sites to be expeditiously returned to productive reuse. NRC should
therefore take this opportunity to require that licensees decommaission their
reactors sites as soon as technically feasible.



3. NRC should not relax its emergency planning requirements or cyber-
security protocols before all spent fuel at a site is removed from the
spent fuel pool and placed in dry cask storage.

The safety of New Yorkers and their environment is of paramount concern to
the Department. While the cessation of reactor operations reduces the overall risk
to a host community, as long as spent fuel remains in a spent fuel pool, the risk of a
zirconium fire is not eliminated to zero. Accordingly, the Department strongly
urges NRC to abandon any effort to relax its emergency planning requirements or
cyber security protocols before all spent fuel at a reactor site has been removed from
spent fuel pools and placed in dry cask storage.

Over time, NRC has authorized the storage of increased quantities of spent
fuel assemblies in spent fuel pools in an effort to minimize financial costs given the
absence of a federal repository for spent fuel. Such dense storage necessarily
increases the potential source term in the event of a severe accident involving a
spent fuel pool. Past federal studies have demonstrated that, so long as spent fuel
remains in a pool, a zirconium fire remains possible. The consequences of such a
fire could be significant. See NUREG-1738, Technical Study of Spent Fuel Pool
Accident Risk at Decommissioning Nuclear Power Plants (Jan. 2001) (ADAMS
Accession No. ML.010430066); SECY-01-0100, Policy Issues Related to Safeguards,
Insurance, and Emergency Preparedness Regulations at Decommissioning Nuclear
Power Plants Storing Fuel in Spent Fuel Pools (August 2001) (ADAMS Accession
No. ML011450420); see also Travis et al., A Safety and Regulatory Assessment of
Generic BWR and PWR Permanently Shutdown Nuclear Power Plants, NUREG/CR-
6451, 4-3 (1997) (ADAMS Accession No. ML082260098); Consequence Study of a
Beyond-Design-Basis Earthquake Affecting the Spent Fuel Pool for a U.S. Mark 1
Boiling Water Reactor, 162, 232 (Oct. 2013) (ADAMS Accession No. ML13256A342).
And a report by the National Academy of Sciences and recent scholarly articles
further confirm the potential risks. See, e.g., Reducing the Danger from Fires in
Spent Fuel Pools, Science & Global Security, Vol. 24, No. 3, 141-173 (2016).

The Proposed Rule, however, would significantly reduce licensees’ emergency
preparedness obligations and cyber security protocols before all spent fuel has been
safely placed in dry cask storage. Specifically, the Proposed Rule eliminates
requirements that an emergency planning zone, dedicated radiological offsite
planning, and public alert and notification systems remain in place before all fuel
has been safely moved to the ISFSI. See 87 Fed. Reg. at 12273-78. Although the
Department acknowledges that the overall set of safety risks generally diminish
following reactor shutdown, the consequences of even a low-probability event like a
zirconium fire could be significant.

The magnitude of those consequences warrants an approach that continues to
elevate public safety above licensee convenience or cost considerations. This is



especially so given that recent industry advances, which have increased the speed
with which spent fuel can be transferred to dry cask storage, suggest that the
Proposed Rule would only minimally advance licensee convenience. It is also worth
noting that, by declining to relax its emergency planning requirements, NRC would
be encouraging prompt decommissioning because licensees who wish to be relieved
of these obligations would have an incentive to expeditiously transfer spent fuel out
of pools and into dry cask storage.

Finally, although not discussed in the Proposed Rule, the Department takes
this opportunity to urge NRC to keep its resident inspectors on site until the
licensee obtains partial site release. Currently, these NRC inspectors depart the site
following a reactor shutdown, and a licensee’s decommissioning activities are then
subject to only periodic in-person inspections. As the then-chief of NRC’s Reactor
Decommissioning Branch acknowledged at this year’s Regulatory Information
Conference, however, public interest in site activities often increases dramatically
following shutdown. Community members are often both puzzled and concerned
when they learn that no federal inspector will be on site during decommissioning,
thereby undermining public confidence in NRC and in the decommissioning work
itself. New York addressed these concerns by hiring a full-time state inspector to
monitor work at the Indian Point site. But it is inappropriate for NRC to shift this
added burden to the states, not all of whom are in a position to bear it.

NRC should instead retain at least one resident inspector, or alternatively
assign new decommissioning inspectors, to provide ongoing oversight of a licensee’s
decommissioning activities. Such an inspector may be trained differently than those
at operating sites, in recognition of the different regulatory requirements with
which licensees must comply. This inspector could also serve as NRC’s principal
liaison to the community—a critical role given the often-intense public interest in
decommissioning.

4. NRC should require the existing level of financial insurance to be
maintained until all spent fuel is in dry cask storage.

Because of the risks discussed in Point III above, the Department further
submits that licensee insurance requirements should be fully maintained until the
possibility of a zirconium fire in a spent fuel pool is zero (i.e., until all spent fuel has
been removed from a site’s pools). This course would maintain an appropriate
emphasis on public safety and would only minimally burden licensees because, as
Commissioner Baran has observed, “[e]ven without a change in the amount of
insurance required while spent fuel remains in the pool, premiums paid by licensees
would decrease to reflect the declining risks of liability over time.” Comments of
Commissioner Jeffery M. Baran on SECY-18-0055 (Aug. 9, 2021) (ADAMS
Accession No. ML21305B106).



5. NRC should update the generic decommissioning financial funding
formula to make it more reflective of current cost considerations and
to cover all estimated radiological decommissioning costs, rather
than merely “the bulk” of the costs.

Ideally, the Department would prefer that NRC eliminate the generic
decommissioning funding formula and instead require licensees to perform a site-
specific cost estimate during a reactor’s operating phase as it generates electricity
and revenues. See Point VI, infra. If NRC preserves the generic funding formula,
however, the Department notes that the current decommissioning funding formula
1s woefully outdated and should be revised.

This is not just the Department’s opinion—the current formula’s adequacy
has been heavily criticized by, among others, the Government Accountability Office,
see Government Accountability Office, NRC’s QOuversight of Nuclear Power Reactors’
Decommissioning Funds Could Be Further Strengthened (2012)
(https://www.gao.gov/products/GAO-12-258), and NRC’s own Inspector General, see
NRC Inspector General, Audit of NRC’s Decommissioning Funds Program (2016)
(ADAMS Accession No. ML16160A208).5

This criticism is understandable given that the current formula is over 30
years old and based on limited financial data from the late 1970s. Accordingly, even
if the nuclear industry had remained static during the intervening years, there
would still be ample reason to update the formula. The industry, however, has not
remained static—it has evolved significantly since that time, and that evolution has
only deepened the need for a decommissioning funding formula that adequately
covers all estimated radiological decommissioning costs.

Decades ago, many reactor sites were owned by vertically integrated utilities
that possessed many assets and revenue streams. This arrangement lessened the
pressure on a site’s NDTs, as other resources were available to cover a site’s
decommissioning costs if the NDTs fell short. Today, by contrast, inactive reactor
sites are now transferred to subsidiary entities of companies that specialize in
decommissioning. New York’s Indian Point is just one example of this new and
popular industry practice. These special-purpose subsidiaries may lack access to
any assets other than the site itself and its associated NDTs. Such subsidiaries

5 See also Pacific Northwest National Laboratory, Assessment of the Adequacy of the 10 C.F.R. §
50.75(c) Minimum Decommissioning Formula, 3-15 to 3-17 (Nov. 2011) (site-specific license
termination cost estimates frequently exceed the § 50.75 amount); Palisades and Big Rock Point
License Transfer Proceeding, Pet’n of the Michigan Att’y General for Leave to Intervene, 19 n.55 (Feb.
24, 2021) (ADAMS Accession No. ML.21055A888) (formula estimates of cost to decommission Main
Yankee, Haddam Neck, and Yankee Rowe were 16%, 38%, and 42% below actual cost, respectively);
SECY-18-0078, Table 1 (ADAMS Accession No. ML.18096B543) (showing site-specific
decommissioning cost estimate for Beaver Valley Unit 1 of $711M versus formula cost estimate for
Beaver Valley Unit 2 of $482M).
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would lack any other assets or revenues with which to supplement the NDTs if the
NDT's prove insufficient to fully fund the decommissioning.

This lack of faith in the NRC’s decommissioning funding formula drove New
York to secure additional financial assurances from its nuclear operators in
connection with their recent ownership transfer proceedings. Indian Point’s
licensee, for example, committed to maintaining certain minimum balances in the
reactors’ NDTSs, provided additional financial assurance for site restoration, and
agreed to return 50% of its U.S. Department of Energy spent fuel reimbursements
to the NDTs. New York’s other licensee similarly agreed to maintain certain
minimum NDT balances during its four reactors’ eventual decommissioning and to
provide additional financial assurance for site restoration. These protections will
help to mitigate the NRC formula’s shortcomings with respect to New York’s reactor
sites, but not every state will have the opportunity or resources to obtain similar
commitments.

The Department also agrees with Chair Hanson’s observation that the
formula’s inadequacy “erodes public confidence in the NRC and in its approach to
decommissioning funding assurance.” Comments of Chair Christopher T. Hanson
on SECY-18-0055 (Aug. 10, 2021) (ADAMS Accession No. ML21230A315). This lack
of public confidence is indeed a systemic issue with NRC’s approach to
decommissioning. See also Points 1 and 3 (above) and 7 (below). NRC could begin
to restore some of that confidence by adopting a new decommissioning funding
formula that ensures sufficient funds are accumulated during a reactor’s operating
phase to allow for its prompt and thorough decommissioning.

6. NRC should require a site-specific cost estimate during operations
and a full site investigation and characterization before or at the
time the reactor ceases to operate.

For many of the reasons discussed in Point 5 (above), NRC should base its
financial assurance requirements on site-specific cost estimates performed during
operations. Although an updated generic formula is clearly superior to the current
antiquated one, a site-specific estimate would most accurately project actual costs
and would therefore best ensure that host states and communities will not be left
with the financial challenge posed by radiologically contaminated, partially
decommissioned sites in their midst.

Additionally, NRC should further require licensees to perform and include a
thorough site investigation characterization with each PSDAR submittal. As NRC
surely knows, many reactor sites contain significant and potentially unrecognized
radiological and non-radiological contamination. See, e.g., Declaration of Timothy
B. Rice (Feb. 12, 2020) (ADAMS Accession No. ML20043E126); NYS OAG
Comments on Decommissioning Planning Rulemaking, in NRC Docket RIN 3150-
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AHA45, point III, p.13-15, n. 3-7 (May 8, 2008) (ADAMS Accession No.
ML081340325). Absent an early-stage, comprehensive investigation and
characterization, a licensee’s cost estimates may ultimately prove unreliable, thus
increasing the risk of a funding shortfall.

7. NRC must not allow decommissioning trust fund assets to be used
for federal spent fuel management obligations.

The Department submits that it is inappropriate for staff one federal agency
(NRC) to propose regulations to accommodate the ongoing contractual breach of
another federal agency (the U.S. Department of Energy, which has yet to remove
spent fuel from reactor sites). These funds were collected to benefit host states by
limiting the risk that they would be left with radiologically contaminated, partially
decommissioned sites within their borders. The funds were then capitalized with
ratepayer funds under the various state public utility commissions’ ratemaking
authority. It is incumbent upon NRC Commissioners to protect those funds at least
until such time as decommissioning is complete and the reactor license is
terminated.

Moreover, exemptions should not be permitted to allow licensees to divert
money from State- authorized decommissioning trusts to cover spent fuel
management costs—costs necessitated by the federal government’s breach of its
statutory and contractual obligations to pick up and remove spent nuclear fuel from
reactor sites and host communities.® This NRC Staff practice of issuing such
exemptions and allowing licensees to pocket the damages subsequently recovered by
licensees in the Court of Federal Claims is an affront to the ratepayers who paid
money into the decommissioning trusts.” It is not NRC Staff’s money to do with as
1t wishes. The 1988 and 1996 APA notice and comment rulemakings are clear:
“decommaissioning” does not include “spent fuel management.” At a minimum, a
substantial and major question exists over NRC Staff’s authority to provide for the

6 The Commission’s 2021 notation votes on the proposed rulemaking reflect that a majority of
commissioners at the time agreed that the rule should not be amended to allow the removal of funds
from the decommissioning trusts to cover federal contract obligations. See SECY 18-0055, Notation
Vote, Response Sheet, Chair Hanson, PDF frame 2 (dated August 10, 2021) (ADAMS Accession No.
ML21230A315) (“I disapprove the staff’s recommendation to generically allow licensees to use
decommissioning trust funds for spent fuel management and for expenses associated with the
decommissioning of the Independent Spent Fuel Storage Installation”); Notation Vote, Response
Sheet, Commissioner Baran, PDF frames 12, 15 (p. 11, 14) (dated August 9, 2021) (ADAMS
Accession No. ML.21305B106) (noting “NRC’s regulations state that decommissioning trust fund
assets can only be used for radiological decommissioning...” and “NRC should avoid a rule that
allows trust fund assets to be used for something other than radiological decommissioning and not
return to the fund when licensees are later reimbursed for these activities.”).

7 See New York State Department of Public Service Letter to NRC Commissioners concerning
proposed exemption of decommissioning financial regulation (Nov. 23, 2020) (ADAMS Accession No.
MIL20328A251) (incorporated by reference).
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conversion of these funds. The Department has identified no basis for NRC Staff to
authorize a licensee to deplete money from a trust established for site
decommissioning and convert those funds to an account to cover a separate federal
agency’s obligations for contract breaches. In its future action on this proposed
rulemaking, the Commission should unambiguously reject this prior practice and
direct NRC Staff to cease countenancing such financial conversions going forward.

8. NRC should not relax the frequency of decommissioning funding
assurance reporting to three years.

The Department opposes NRC’s proposal to decrease the frequency of a
licensee’s funding assurance reporting. These reports provide states and the public
with a window into the adequacy of a reactor site’s current decommissioning
funding. Rather than weaken reporting requirements, the Department suggests
that NRC revisit and strengthen its overall funding assurance regime as discussed
elsewhere in this comment and require annual public financial reports concerning
the trust balances during reactor operations.

9. NRC should revisit its regulations with respect to the granting of
exemptions.

The Department supports Commissioner Baran’s proposal regarding NRC’s
procedures for considering a licensee’s request for a regulatory exemption. In order
to “prevent exemptions from swallowing a rule promulgated under the
Administrative Procedure Act,” any final rule should “require the NRC Staff to (1)
seek public comment on any requests for an exemption from the provisions of the
decommissioning regulations[;] and (2) respond to any comments received in a
written, publicly-available decision document. In addition, the rule should require
any requests for an exemption from the decommissioning regulations to be granted
or denied by the Commission rather than the NRC Staff.” Comments of
Commissioner Jeffery M. Baran on SECY-18-0055 (Aug. 9, 2021) (ADAMS
Accession No. ML.21305B106). Additionally, the Department submits that such
exemptions should be limited to exceptional, unforeseen situations; considered
based on objective criteria; and offer interested parties an opportunity for an
adjudicatory hearing.

10.Sites that are currently undergoing decommissioning should not be
automatically exempt from any new or amended requirement
included in the final rule.

The Department submits that reactor sites that are already in
decommissioning should not be automatically exempt from any new or amended
requirements imposed under the final rule. Nevertheless, the Department also
urges NRC to respect existing state decommissioning agreements negotiated under
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the current regulatory framework and recognize that changes to the underlying
federal regulations may disrupt the careful balances struck by those agreements.

For these reasons, the Department supports Commissioner’s Baran’s
proposal, which would require licensees for plants at which decommissioning is
ongoing to submit a report assessing how any new or amended requirements would
or would not apply to that specific site, with several critical adjustments.
Specifically, the report should account for any related commitments that the
licensee has made to affected state and local governments and explain whether the
new or amended requirements are rendered unnecessary by those commitments or
would otherwise impair them. Affected state and local governments should then be
afforded an opportunity to comment on this report. Ultimately, NRC should not
disturb a licensee’s existing commitments to state and local government and any
applicable state public utility commission orders.

11.NRC should expressly recognize state authority over the non-
radiological activities and residual radiation associated with the
decommissioning process.

Although NRC has authority over certain radiological aspects of
decommissioning, it is the host states that regulate both non-radiological activities
and waste at nuclear power plants, as well as radiation that falls below levels of
regulatory concern to NRC. See 42 U.S.C. § 2023. That is clear under both federal
and state law. Unfortunately, some states’ experiences under the current
decommissioning regime indicate that licensees believe state authority is more
limited than it is.

In enacting the Atomic Energy Act, 42 U.S.C. § 2011 et seq. (AEA), Congress
provided NRC with regulatory authority over nuclear safety. However, the inherent
authority of state and local governments to regulate nuclear activities for purposes
other than protection against radiation hazards has been expressly reserved by the
AEA’s savings clause in 42 U.S.C. § 2021(k). The plain language of § 2021(k) is that
states retain the authority to regulate non-radiological aspects of nuclear licensees’
activities so long as they do not oust NRC of its authority. Thus, for instance, NRC
has long recognized that States have full authority over the ultimate site
restoration standards. It is thus critical for NRC to recognize host states’ important
roles over the non-radiological activities and residual radiation below levels of NRC
regulatory concern at closed reactor sites.

A host state’s environmental and natural resources agency protects human
health and the environment in many ways, including: by regulating activities that
affect the quality of the State’s air and water; by ensuring that solid and hazardous
wastes are managed and disposed of in a safe and environmentally protective way;
by requiring that contaminated sites be thoroughly investigated and remediated so
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as to reduce or eliminate risks to human health and the environment posed by non-
radiological hazardous contamination; and by regulating certain radiological
impacts that fall below levels of regulatory concern to NRC.8 The Department
requests that NRC expressly acknowledge the authority of host states over these
activities of nuclear licensees.

In closing, the Department expresses its appreciation to NRC for the
opportunity to comment on these important issues.
Respectfully submitted,

s/ John J. Sipos

JOHN J. SIPOS

Deputy General Counsel
RYAN COYNE

Assistant Counsel
BRIDGET FRYMIRE

Utility Supervisor
New York State

Department of Public Service
Three Empire State Plaza
Albany, New York 12223
(518) 486-1922
John.Sipos@dps.ny.gov

8 The New York State Department of Environmental Conservation has, for example, published
guidance stating that radioactivity should be remediated until a 10 millirem per year total effective
dose equivalent (TEDE) is achieved. See N.Y. State Dep’t of Env’t Conserv., DER-38, Cleanup
Guidelines for Soils Contaminated with Radioactive Materials (2013). Other states have adopted
similar standards. See, e.g., 105 Mass. Code Regs. 120.245 (10 millirem per year); N.J. Admin. Code
§ 7:28-12.8 (15 millirem per year); Conn. Dep’t of Env’t Prot., Div. of Radiation, Bureau of Air Mgmt.
et al., Remediation Standards for Radionuclide Contamination in Connecticut (19 millirem per year).
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NEWYORK | NYSERDA

STATE OF
OPPORTUNITY.

KATHY HOCHUL RICHARD L. KAUFFMAN DOREEN M. HARRIS
Governor Chair President and CEO

August 30, 2022

U.S. Nuclear Regulatory Commission

Office of the Secretary

ATTN: Rulemakings and Adjudications Staff
Washington, DC 20555

Subject: Proposed rulemaking NRC-2015-0700 “Regulatory Improvements for Production and Utilization Facilities
Transitioning to Decommissioning”

To all concerned:

The State of New York has reviewed the NRC’s proposed rulemaking NRC-2015-0700 “Regulatory Improvements for
Production and Utilization Facilities Transitioning to Decommissioning” that was published in the Federal Register on
March 3, 2022. The proposed rule seeks to amend regulations governing the transition of nuclear power plants from
operation to decommissioning in accordance with NRC’s perception of lower safety risk for a permanently shut down
nuclear power plant.

New York State has submitted comments in prior stages of this rulemaking and incorporates by reference here our
letters dated March 18, 2016 (ML16081A495) and June 13, 2017 (ML17165A386), associated with the NRC’s Advance
Notice of Proposed Rulemaking (ANPR) and Regulatory Basis documents, respectively. We also acknowledge and
incorporate the comments on this proposed rule submitted on August 30, 2022 collectively by the Attorneys General of
New York, Connecticut, Maryland, Michigan, Vermont, and Massachusetts.

In addition, we offer the following:

NYSERDA supports Commissioner Baran’s position that the rule unduly favors the interests of the industry over all other
stakeholders, and in particular appreciates his consideration of the shifting cost burden to state and local governments
by reducing emergency preparedness and insurance protections while risks are still present. See SECY-18-0055, Notation
Vote at 2. We appreciate Commissioner Baran’s careful consideration of comments submitted by states, local
governments, and tribal stakeholders, and support his position that Community Advisory Panels be created by state
governments. With the Indian Point decommissioning, it is further noted that local governments may convene similar

New York State Energy Research and Development Authority

Albany Buffalo New York City West Valley Site
17 Columbia Circle, Albany, NY 12203-6399 726 Exchange Street 1359 Broadway Management Program
(P) 1-866-NYSERDA | (F) 518-862-1091 Suite 821 19th Floor 9030-B Route 219
nyserda.ny.gov | info@nyserda.ny.gov Buffalo, NY New York, NY West Valley, NY
) 14210-1484 10018-7842 14171-9500
(P) 716-842-1522 (P) 212-971-5342 (P) 716-942-9960

(F) 716-842-0156 (F) 518-862-1091 (F) 716-942-9961



organizations as well. Id. at 5. In particular, NYSERDA also supports Commissioner Baran’s observation that the
decommissioning formula, unchanged by the draft rule, “does not even purport to account for the full costs of
decommissioning, only the “bulk of funds” necessary for radiological decontamination”. Id. at 12. It is clear from
Commissioner Baran’s thoughtful comments accompanying his vote that he understands the holistic impact of
decommissioning on the universe of relevant stakeholders, and our comments support further Commission action to
even the playing field among these actors.

NYSERDA further supports Commissioner Baran’s call to require licensees to submit a detailed decommissioning plan for
approval by NRC before decommissioning work can begin and to provide formal opportunity for state and public
comment on that plan. NRC's current approach results in a post-shutdown decommissioning activities report (PSDAR)
that is a mere ‘FYI’ to those it will most affect — the state and local community -- rather than the start of a partnership
with those vital stakeholders. Absent an NRC approval requirement, the NRC process simply has no teeth.

Currently, the state and public only has an opportunity for comprehensive decommissioning plan input and hearing if
the licensee happens to choose to sell (or transfer) the plant to a decommissioning entity. The public’s ability to
participate in the development of a decommissioning plan for a facility should not hinge on the reactor operator electing
to transfer the facility to a decommissioning entity. We urge NRC to establish a licensing action for plant shutdown and
transition to decommissioning. NRC’s current PSDAR paradigm flies in the face of the intent of the NRC's State Liaison
program and NRC’s otherwise strong focus on cooperation with the states.

Thank you for the opportunity to comment. If you have any questions or concerns, please contact me.

Sincerely,
(o Pt

Alyse Peterson, P.E.
Senior Advisor for Nuclear Coordination & Radioactive Waste Policy

cc: Doug Tifft, State Liaison Officer, NRC



OFFICE OF THE ATTORNEY (GENERAL

LETITIA JAMES D1vISION OF SOCIAL JUSTICE
ATTORNEY GENERAL ENviRONMENTAL PrROTECTION BUREAU

August 30, 2022

Via electronic submission

U.S. Nuclear Regulatory Commission

Office of the Secretary

ATTN: Rulemakings and Adjudications Staff
Washington, DC 20555

Re: Regulatory Improvements for Production and Utilization

Facilities Transitioning to Decommissioning
NRC-2015-0070

Greetings:

In March 2022, the U.S. Nuclear Regulatory Commission (NRC)
published a proposed rule entitled “Regulatory Improvements for Production
and Utilization Facilities Transitioning to Decommissioning.” See 87 Fed.
Reg. 12,254 (Mar. 3, 2022). The States of New York, Connecticut, Maryland,
Michigan, and Vermont and the Commonwealth of Massachusetts (together,
the States) appreciate this opportunity to comment on the proposed rule.
Collectively, the States represent nearly 50 million people and are home to at
least 20 operating or decommissioning civilian power reactors.

As an initial matter, the States incorporate and reassert the comments
submitted by New York, Connecticut, Massachusetts, and Vermont in
response to NRC’s November 19, 2015 advance notice of proposed rulemaking
and March 15, 2017 draft regulatory basis. See ADAMS Accession Nos.
ML16085A310, ML17165A333 (attached here as exhibits A and B). As these
states observed in their prior comments, the NRC has consistently
disregarded host states’ concerns while moving to reduce regulatory burdens
on industry. Although the Commaission, to its credit, barred staff from
generically authorizing the use of nuclear decommissioning trust (NDT)
monies to offset licensees’ spent fuel management costs, see SRM-SECY-18—
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0055 at 1, the NRC’s proposed rule in all other respects appears to prioritize
regulatory efficiencies for industry over meaningful stakeholder
participation, appropriate decommissioning funding assurance, and robust
emergency preparedness protocols.

While the States wish to work cooperatively with the NRC, local
municipalities, and other concerned stakeholders to ensure safe, prompt, and
thorough decommissioning at the plants within our borders, we agree with
Commissioner Baran that the proposed rule is inadequate in several key
respects. See Comments of Commissioner Jeffery M. Baran on SECY-18-0055
(Aug. 9, 2021), ADAMS Accession No. ML21305B106. Accordingly, we offer
the following comments:

A. The NRC should reevaluate its overall regulatory approach to
decommissioning

Since its course-change in the 1996 decommissioning rule, the NRC has
developed a regulatory construct in which major decommissioning decisions
are left almost exclusively to reactor licensees, environmental review is
minimized and delayed, and host states and other stakeholders have little or
no ability to participate meaningfully in decommissioning-related processes
or decisions. In the States’ view, the proposed rule only weakens this already-
inadequate and unlawful construct.

The NRC currently requires licensees to submit a post-shutdown
decommissioning activities report (PSDAR) within two years of shutdown.
The PSDAR outlines the licensee’s planned decommissioning approach,
provides reasons for concluding that the proposed decommissioning activities
would be bounded by previous environmental impact statements, and
includes a site-specific decommissioning cost estimate (albeit not based on a
full site investigation and characterization). While the NRC accepts public
comment on the PSDAR, it neither responds to comments received nor
approves or disapproves the PSDAR itself. Because the NRC takes no action
on the PSDAR, it conducts no additional review of the direct or indirect
environmental consequences of the licensee’s decommissioning proposal. And
because the PSDAR does not require a licensing action, its submittal provides
no opportunity for an adjudicatory hearing at which host states,
municipalities, or other stakeholders might query its scope, content, or
approach.



The proposed rule does little to improve this flawed process. Despite
the Commission’s request that staff reconsider whether the NRC should take
licensing action at shutdown—and it should—the rule leaves unchanged the
requirement that licensees submit a decommissioning roadmap the agency
will not formally approve. And rather than require at least some additional
detail in what amounts to an advisory filing, the NRC proposes to eliminate
the current requirement that licensees affirmatively state their planned
decommissioning activities are bounded by prior environmental impact
statements. See 87 Fed. Reg. at 12,291. In its place, the NRC proposes that
licensees need only discuss in the PSDAR whether any planned
decommissioning activities could involve environmental impacts not analyzed
in a prior review. The purpose of the National Environmental Policy Act
(NEPA) 1s to ensure consideration of potentially significant direct and
indirect environmental impacts before action is taken and funds are
committed. Here by contrast, the NRC is proposing to defer environmental
review until late in the process, after licensees have selected their preferred
decommissioning approach and after decommissioning itself has begun. This
approach turns NEPA on its head.!

The States request that the NRC reconsider its hands-off regulatory
approach to decommissioning. First, to comply with its obligations under the
Atomic Energy Act, the NRC must ensure proposed decommissioning plans
adequately protect public health and safety by reviewing and either
approving or rejecting licensees’ PSDARs. See 42 U.S.C. § 2232(a). The
contrary approach set forth in the proposed rule is inconsistent with the First
Circuit’s opinion in Citizens Awareness Network, Inc. v. N.R.C., 59 F.3d 284,
294-95 (1st Cir. 1995). There, the court held the NRC cannot “undermine the
integrity of the licensing process” by treating licensees’ part 50 licenses as
impliedly authorizing major decommissioning work. Id. at 295. Rather, the
Atomic Energy Act mandates that the NRC amend those licenses before
decommissioning may begin, see id. at 294—-295, or issue an order under 10
C.F.R. § 2.202 approving a licensee’s proposed decommissioning plan. The

1Tt also blinds the NRC to decommissioning-related environmental justice issues.
As the NRC’s 2004 policy statement makes clear, environmental justice issues are
considered only in the context of the Commission’s NEPA reviews. See Policy
Statement on the Treatment of Environmental Justice Matters in NRC Regulatory
and Licensing Actions, 69 Fed. Reg. 52,040, 52,047 (Aug. 24, 2004). If the NRC
continues to defer environmental review until the end of the decommissioning
process, it misses the opportunity to conduct the outreach and engagement
necessary to prevent the process from disproportionately burdening environmental
justice communities.



NRC has not explained why it believes licensees are legally entitled to engage
in decommissioning activities without seeking a license amendment or some
other form of agency approval ex ante, in contravention of the Citizens
Awareness Network holding. While the States do not believe a legally viable
justification for this approach exists, at a minimum the NRC must attempt to
explain why its current approach is lawful.

Second, the NRC should determine whether further NEPA review is
necessary and supplement the generic decommissioning environmental
1mpact statement and/or any relevant plant-specific environmental impact
statements as necessary. As the First Circuit explained in Citizens Awareness
Network, “[a]n agency cannot skirt NEPA or other statutory commands by
essentially exempting a licensee from regulatory compliance, and then simply
labelling its decision ‘mere oversight’ rather than a major federal action. To
do so is manifestly arbitrary and capricious.” 59 F.3d at 293. And to the
extent the PSDAR raises public health and safety or environmental concerns,
host states, municipalities, and other stakeholders should have the chance to
address those concerns by requesting an adjudicatory hearing. Under the
NRC’s current approach, a hearing opportunity arises only if a licensee seeks
to transfer the facility at shutdown. Whether interested stakeholders may
seek to raise important public health and safety and/or environmental issues
at a hearing should not depend on the licensee’s unilateral decision whether
to transfer a reactor to a different entity for decommissioning.

Third, because the PSDAR in theory describes both the scope and cost
of decommissioning (and, as evidenced by recent industry practice, often
serves as the basis for an application to transfer the reactor to a
decommissioning-only entity), the NRC should require that the document be
based on an in-depth investigation and characterization of the reactor site. As
New York and others made clear in recent license transfer proceedings, many
power reactor sites contain significant and potentially unrecognized
radiological and non-radiological contamination. See, e.g., Declaration of
Timothy B. Rice (Feb. 12, 2020), Accession No. ML.20043E126. The level of
detail in licensees’ PSDARs may in many cases be insufficient to produce
reliable cost estimates, thus increasing the risk of a funding shortfall. As the
NRC has emphasized, a “high degree of assurance is required from the
nuclear facility licensee that adequate funds are available to decommission
the facility.” Decommissioning Criteria for Nuclear Facilities; Notice of
Availability of Draft Generic Environmental Impact Statement, 46 Fed. Reg.
11,666, 11,667 (Feb. 10, 1981). By failing to require that licensees develop a
site-specific cost estimate based on a full investigation and characterization,



the proposed rule fails to provide the high degree of decommissioning funding
assurance the NRC has found necessary for compliance with the Atomic
Energy Act.

Fourth, the NRC should reconceptualize the available strategies and
timeframes for decommissioning. The States request that the NRC eliminate
the ENTOMB strategy, which should not be considered a viable
decommissioning approach in the normal course. Nor should the NRC
continue to allow licensees up to 60 years to decommission their facilities as
of right. As certain of the States and others have observed in past comments,
current decommissioning practice demonstrates that the safety and technical
rationales for a protracted period of SAFSTOR are weaker now than they
may once have been.2 On the other hand, prompt DECON—which, as recent
experience has shown, is also industry’s model of choice—brings significant
potential benefits. For instance, the ability to retain experienced and
knowledgeable staff at reactors transitioning from power generation to
DECON, see, e.g., Indian Point License Transfer Application at 12—14 (Nov.
21, 2019), ADAMS Accession No. ML19326B953 (discussing planned
retention of incumbent facility staff), can be expected to increase the safety
and effectiveness of decommissioning. Prompt decommissioning also benefits
the local economy by limiting near-term job losses, generating economic
activity at an otherwise moribund facility, and preparing the site
expeditiously for reuse. In many cases—and particularly for host states with
aggressive greenhouse gas emissions reduction goals—facilitating productive
re-use of switchyard-adjacent former reactor sites is of paramount
importance. The NRC should use this rulemaking to require generally that
licensees decommission their reactors no later than 10 years after closure of
the last operating reactor at a facility. See Exhibit A at 34—43. Where a
licensee proposes to place a reactor in SAFSTOR for site-specific reasons, the
NRC should exercise its authority to approve or disapprove the licensee’s
approach and require that the licensee explain why delayed decommissioning
1s appropriate under the circumstances.

2 Lengthy delays may in fact pose heightened risks to public health: at Indian Point
for example, Unit 1 was placed in SAFSTOR in 1976 with fuel assemblies still in
the pool. For decades thereafter, radiologically contaminated water leaked from the
Unit 1 spent fuel pool into the plant’s drain systems, into surrounding soil and
fractured bedrock, and into the nearby Hudson River. See Rice Declaration at 9 9,
13-14, ADAMS Accession No. ML20043E126.



B. The NRC should strengthen its decommissioning funding
assurance rules, not weaken them

As the NRC has long recognized, adequate funding for reactor
decommissioning is absolutely necessary to protect public health and safety
and the environment. See General Requirements for Decommaissioning
Nuclear Reactors, 53 Fed. Reg. 24,018, 24,019 (June 27, 1988). To the States’
dismay, the proposed rule not only squanders an opportunity to fortify the
NRC’s funding assurance requirements but appears to actively undermine
them. The NRC should reverse course now and take steps to strengthen the
regulatory requirements designed to ensure adequate decommissioning
funding.

Under the current rules, licensees typically show funding assurance by
creating NDTs. Those trusts are funded to a level specified by the generic
formula at 10 C.F.R. § 50.75(c). During reactor operation, licensees must
certify biennially that their NDTs meet or exceed the formula amount. At
shutdown, licensees are required to include a site-specific decommissioning
cost estimate with the PSDAR. There is no requirement, however, that the
site-specific cost estimate be based on a full site investigation and
characterization. While NRC rules require that licensees use NDT monies for
decommissioning purposes only, the NRC routinely grants regulatory
exemptions allowing licensees to, in effect, divert trust monies for other
purposes, including to defray substantial costs associated with spent fuel
management.

In the proposed rule, the NRC weakens its financial assurance regime
by allowing licensees of operating reactors to certify NDT funding levels
triennially, not biennially. See 87 Fed. Reg. at 12,288. This change will
increase the likelihood that licensees underfund their decommissioning
commitments. And while the NRC helpfully clarifies that licensees are
continually obligated to provide reasonable assurance of adequate funding for
reactor decommissioning, it makes no attempt to explain how that
requirement would function in practice. Given that merchant plants typically
belong to limited liability companies with no other assets outside the NDTs,
the NRC should take this opportunity to clarify how it would enforce its
decommissioning funding requirements against this class of licensees in the
event of a funding shortfall. See Entergy Nuclear Operations, Inc. (Palisades
Nuclear Plant and Big Rock Point Site) at 74—-81, ADAMS Accession No.
ML22196A108 (admitting contention relating to the availability of surplus
funding).



Rather than weaken reporting requirements to lessen industry’s
regulatory burden at the possible cost of an underfunded project, the States
request that the NRC revisit and strengthen its funding assurance regime.
The agency should begin by revisiting the generic formula which, by various
accounts, does a poor job of capturing actual, site-specific costs. See, e.g.,
Government Accountability Office, Nuclear Regulation: NRC’s Oversight of
Nuclear Power Reactors’ Decommissioning Funds Could Be Further
Strengthened, at 14 (Apr. 2012) (generic formula amount met or exceeded
actual decommissioning cost for only three reactors of twelve reviewed);
Pacific Northwest National Laboratory, Assessment of the Adequacy of the 10
C.F.R. § 50.75(c) Minimum Decommissioning Formula, at 3-15 to 3-17 (Nov.
2011) (site-specific license termination cost estimates frequently exceed 50.75
amount); Palisades and Big Rock Point License Transfer Proceeding, Pet'n of
the Michigan Att’y General for Leave to Intervene, at 19 n.55 (Feb. 24, 2021),
ADAMS Accession No. MLL.21055A888 (formula estimates of cost to
decommaission Main Yankee, Haddam Neck, and Yankee Rowe were 16%,
38%, and 42% below actual cost, respectively); SECY-18-0078, table 1,
ADAMS Accession No. ML18096B543 (showing site-specific decommissioning
cost estimate for Beaver Valley Unit 1 of $711M versus formula cost estimate
for Beaver Valley Unit 2 of $482M). The NRC should update its antiquated
formula or require licensees to fund their NDT's based on periodically revised
site-specific estimates.

With regard to the use of NDT funds, it has become commonplace for
licensees to seek and be granted exemptions authorizing the expenditure of
trust monies for non-decommissioning purposes. As recent license transfer
applications make clear, the merchant power industry has adopted a model in
which the NDT is the sole asset available to fund decommissioning. When the
NRC grants licensee exemption requests authorizing the use of NDT funds
for, among other things, spent fuel management, it is in effect authorizing
the diversion of a substantial portion of a reactor’s decommissioning trust for
a non-decommissioning use. See Indian Point License Transfer Application,
attach. D, at unnumb. pp. 2—4, ADAMS Accession No. MLL19326B953
(indicating that the decommissioning licensee would spend $630M of Indian
Point’s collective $2.1B in NDT funds on spent fuel management). While the
States applaud the Commission’s refusal to authorize a generic exemption
allowing licensees to underwrite spent fuel management activities with NDT
funds, the NRC should strengthen its funding assurance regulations by
requiring that any case-specific exemption authorizing the use of NDT funds
for spent fuel management be conditioned on the return of those funds to the
trust within a reasonable period of time. This requirement is just common



sense: if the NRC allows licensees to borrow money from their NDTs to
underwrite an expense for which the licensees will be reimbursed, then—as
would be the case with any bank loan—the NRC should require the licensees
to pay the money back when they are reimbursed for the expense via
litigation or settlement with the U.S. Department of Energy. The NDTs were
funded—typically by ratepayers—to ensure each reactor is safely and
completely decommissioned; the NRC must ensure protection of those funds
at least until such time as decommissioning is complete and the reactor
license terminated.

Absent NRC action, host states will use their own regulatory authority
to address their concerns. After two years of litigation, the company that is
decommissioning the Indian Point facility in New York recently entered into
an agreement in which it committed to perform a full site investigation and
characterization at the facility, maintain certain minimum balances in the
reactors’ NDTs, provide additional financial assurance for site restoration,
and return 50% of its spent fuel reimbursements to the NDTs. In a separate
settlement covering four reactors in upstate New York, reactor owner
Constellation also agreed to maintain certain minimum NDT balances during
decommissioning and provide additional financial assurance for site
restoration. And in a settlement agreement with the Commonwealth of
Massachusetts, the company decommissioning the Pilgrim Nuclear Power
Station likewise agreed to maintain certain minimum balances to better
ensure funding availability for decommissioning and site restoration, spent
fuel and greater-than-class-C waste transfer, waste disposal, and
decommissioning and site restoration at the independent spent fuel storage
installation (ISFSI).

In New York’s and the Commonwealth’s view, these financial
assurance provisions will (1) increase the likelihood that all the reactors in
their respective states will be safely, promptly, and completely
decommissioned at the end of their service lives and (2) reduce the risk that
state taxpayers could be forced to pay for unfinished work.

C. The NRC should not reduce emergency preparedness
requirements until all spent fuel is in dry storage

The States strongly oppose so much of the proposed rule as would
reduce emergency preparedness requirements before all spent nuclear fuel is
removed from the spent fuel pools and safely placed in dry cask storage.



As the NRC well knows, the public health, environmental, and
economic consequences of a zirconium fire in a spent fuel pool are potentially
staggering. See, e.g., NUREG/CR-6451, A Safety and Regulatory Assessment
of Generic BWR and PWR Permanently Shutdown Nuclear Power Plants, at
4-3, Adams Accession No. ML082260098; NUREG-2161, Consequence Study
of a Beyond-Design-Basis Earthquake Affecting the Spent Fuel Pool for a
U.S. Mark I Boiling Water Reactor, at 162, 232, ADAMS Accession No.
ML13256A342. NRC nevertheless proposes to significantly reduce licensees’
emergency preparedness obligations not when all spent nuclear fuel has been
safely placed in dry cask storage—that is, at what the NRC identifies as level
3 of its proposed four-level graded approach—but at level 2, when the fuel
assemblies in a reactor’s spent fuel pool have cooled enough that they would
be expected to ignite after only ten hours without cooling. In particular, the
proposed rule would eliminate requirements for an emergency planning zone,
dedicated radiological offsite planning, and public alert and notification
systems when level 2 is reached. See 87 Fed. Reg. at 12,273-78. In support of
these changes, the NRC notes that the risk of a zirconium fire is very low
and, in any event, ten hours “provides ample time to take appropriate actions
without . . . extensive preplanning.” Id. at 12,273.

While the States generally agree that the number of risk scenarios
decreases once a reactor is shut down and permanently defueled—and,
therefore, that a phased reduction in emergency preparedness requirements
for permanently shut-down reactors makes sense—we strongly disagree that
mere all-hazards planning is appropriate at level 2 of the NRC’s phased
approach. First and foremost, low risk does not mean no risk: until spent fuel
has been removed from the spent fuel pool and safely placed in dry cask
storage in an ISFSI, the risk of a zirconium fire and attendant offsite
radiological release still exists and dedicated offsite radiological emergency
planning is necessary to provide defense in depth. The NRC should not
abandon its prior, rational approach to emergency planning based on a
probabilistic risk assessment that devalues low-probability, high-consequence
events.

Second, the NRC’s ten-hour action window—Dbased on the false and
unsupported assumption that state and municipal emergency response
personnel can facilitate an evacuation within ten hours without the training
and infrastructure required under the NRC’s current emergency planning
requirements—does not provide “ample time” for all plants in all scenarios.
At Indian Point for example, studies have shown that full evacuation of the
densely populated emergency planning zone is not always possible within a



ten-hour timeframe, even assuming current emergency planning protocols
are in place. See KLLD Engineering, P.C., Indian Point Energy Center:
Development of Evacuation Time Estimates at ES-5, 5-2 (Dec. 2012), ADAMS
Accession No. ML13023A025. The elimination of offsite emergency planning
will only increase evacuation times in the event of a radiological release. At
the very least, the States request that current emergency planning
requirements remain in place until all spent fuel is safely placed in an ISFSI.

Third, emergency planning professionals at all levels of government
dispute the appropriateness of shifting to all-hazards planning while the risk
of offsite radiological contamination remains. The Conference of Radiation
Control Program Directors (CRCPD) Committee on Emergency Response
Planning, for instance, notes that “a dedicated radiological emergency plan
... can be crucial to protecting [public] health and safety” and that “[t]here is
no supporting evidence that an all-hazards plan would have the same effect.”
Comment of CRCPD Committee on Emergency Response at 2 (June 13,
2017), ADAMS Accession No. ML17165A200. And the Federal Emergency
Management Agency (FEMA) notes that “[o]ffsite radiological [emergency
preparedness] is not sufficiently addressed within the [a]ll-[h]azards
framework.” Michael S. Casey, Director, FEMA Technological Hazards
Division to NRC at 2 (July 8, 2019), Accession No. ML19189A318 (emphasis
added).? According to FEMA, “the proven best way to ensure offsite readiness
1s to develop, exercise, and assess [offsite response organization] radiological
capabilities, as is now done through[] the offsite [emergency planning zone].”
Id. In sum, subject matter experts do not support the NRC’s proposal to
eliminate offsite radiological emergency planning while the risk of offsite
release is non-zero.*

3 With respect to Pilgrim specifically, FEMA has noted that the NRC’s approach “is
open to question” and that “FEMA has no data that would indicate what [s]tate and
local government reactions might be” should they be required to coordinate an
emergency evacuation without formal emergency planning requirements. Michael
S. Casey, Director, FEMA Technological Hazards Division to Michael Scott,
Director, NRC Division of Preparedness and Response at 2—3 (Feb. 20, 2019),
ADAMS Accession No. ML19057A234. As the record for this rulemaking shows, the
NRC does not possess that supporting data either.

4 Here, too, host states have exercised their regulatory authority to protect public
health and safety. In the Indian Point settlement for example, the decommissioning
entity agreed to provide funding for state and local emergency planning efforts at a
level to be reduced only once all spent fuel for a particular reactor is safely placed in
dry cask storage. So too for Pilgrim, where the decommaissioning entity agreed to
step down funding to the Massachusetts Emergency Management Agency and the
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For similar reasons, the States request that the NRC modify the
proposed rule to require licensees to share emergency response data,
maintain protections against hostile actions, maintain cyber-security
protocols, and maintain existing levels of offsite liability and onsite property
damage insurance until all spent fuel is removed from the pool and
transferred to dry cask storage in an ISFSI.

D. The NRC must prepare an environmental impact statement to
accompany the proposed rule

Because the proposed rule, if finalized, would constitute a major federal
action that may significantly impact the environment, NEPA requires that
the NRC prepare an environmental impact statement.

The NRC concludes, based on its draft environmental assessment, that
the changes embodied in the proposed rule “would be administrative or
procedural in nature and would have no nexus to the physical environment or
would have no significant impact on the environment.” 87 Fed. Reg. at
12,317. The States dispute this conclusion. With regard particularly to
emergency planning, the NRC reasons that the reduced risk of an offsite
radiological release means that a proposed reduction in emergency planning
requirements would have no real-world effect. See Draft Environmental
Assessment at 5 (Feb. 2022), ADAMS Accession No. ML22019A140. But as
CRCPD observes, the NRC’s own studies indicate that the reduced risk posed
by a zirconium fire is at least in part “due to the existence of a dedicated off-
site emergency response plan specifically in place for radiological incidents at
nuclear power plants.” Comment of CRCPD Committee on Emergency
Response at 2, 4-5, ADAMS Accession No. ML17165A200. And as noted
above, evacuation times for some plants exceed the NRC’s ten-hour window
even with current emergency planning protocols in place. In other words,
while the probability of a catastrophic zirconium fire is low, the real-world
consequences are much greater in the absence of the planning requirements
the NRC proposes to eliminate. These consequences must be fully evaluated
In an environmental impact statement.

*kk

The States appreciate the opportunity to comment on these important
issues.

Massachusetts Department of Public Health only after all spent nuclear fuel was
transferred from the spent fuel pool to the ISFSI.
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INTRODUCTION

On November 19, 2015, the Nuclear Regulatory Commission (NRC) issued an
Advance Notice of Proposed Rulemaking (ANPR) and request for comments regarding
regulatory improvements for decommissioning power reactors.' The State of Vermont, the
Commonwealth of Massachusetts, and the States of New York and Connecticut
(collectively, States) appreciate the opportunity to submit the following Comments on this
matter. Given the ANPR’s preliminary nature, the States reserve the right to amend or
supplement today’s Comments as this initiative proceeds or as the States review additional
information.

The Commission appears ready to revise its regulations concerning the
decommissioning of nuclear power plant sites. In undertaking rulemaking on
decommissioning, the NRC should be mindful of the interests of host communities and
other stakeholders. The NRC has stated that this rulemaking seeks to “support the principles
of good regulation, including openness, clarity, and reliability.”” The NRC’s principles of
good regulation include the requirement that the NRC consider the “many and possibly

conflicting public interests,” and that the public “have the opportunity to participate in the

'80 Fed. Reg. 72358 (Nov. 19, 2015); see also 80 Fed. Reg. 80709-01 (Dec. 28, 2015) (extending
deadline for submitting comments to March 18, 2016).

?80 Fed. Reg. at 72358.



regulatory processes.” To meet these principles of good regulation, the NRC’s rulemaking
must incorporate the States’ interests noted below.

The questions posed by NRC Staff in the ANPR unfortunately suggest that the
rulemaking will be focused primarily on relaxing regulatory requirements during
decommissioning to further reduce financial costs to licensees. Only a small fraction of the
questions speak to the needs and concerns of States and other stakeholders. Consequently,
much of the ANPR reads like a checklist of the regulatory changes that licensees would like
s0 as to limit their obligations during decommissioning. While some of those changes are
acceptable to the States, others are not. The States hope that these Comments, and those of
other stakeholders, will change the focus of this decommissioning rulemaking so that the
NRC will adopt rules that do not only serve the interests of licensees, but also protect public
health and the environment and respect the interests of States and local governments.

As an initial matter, although the risks of a nuclear reactor accident are mitigated by
the successful removal of fuel from a nuclear reactor, other substantial safety risks remain
for as long as spent nuclear fuel or other radioactive materials are stored at a power plant
site (onsite storage). And the decommissioning process itself introduces new risks that must
be considered. These new risks include the spreading of radioactive and non-radioactive
contamination from, among other things: the dismantling of buildings; the decay or

accidental destruction (e.g., from a natural disaster) of buildings during any period when

*NRC, Values: Principles of Good Regulation, http://www.nrc.gov/about-nrc/ values.html.
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decommissioning is deferred; the spread of contamination in soil and groundwater during
any period when decommissioning is delayed; the damage of spent fuel during transfer from
spent fuel pools into dry casks; and the long-term onsite storage of spent nuclear fuel.

These risks are exacerbated by the NRC’s failure to ensure that merchant generators
set aside enough money to address these and other problems during decommissioning. The
NRC has yet to address historical evidence that the costs of decommissioning outpace
market increases in decommissioning trust funds. This will lead to shortfalls if the NRC does
not change its current regulations. The very real possibility of a licensee going bankrupt is an
issue that the NRC has never fully addressed in a meaningful way. The current regulations
regarding financial assurance are woefully inadequate and—notably—fall far short of the
scope and depth of financial assurances that the nuclear industry itself seeks when selling or
buying a closed nuclear power plant. This is an issue that could greatly impact host states if
they are left with a radiologically contaminated (or otherwise unusable) site within their
borders, due to a licensee’s failure to fully fund decommissioning or site restoration. The
NRC cannot allow that to happen. The NRC must take the opportunity now to revise its
financial assurance requirements to ensure that licensees will be able to pay for any and all
expected and unexpected expenses. The financing of decommissioning—and of spent fuel

management and site restoration—is a matter of critical importance to host states.



The Interest of the State of Vermont

The State of Vermont has a strong interest in the regulatory requirements applicable
to decommissioning power reactors. Vermont hosts one nuclear power plant, the Vermont
Yankee Nuclear Power Station (Vermont Yankee) in Vernon, Vermont, on the banks of the
Connecticut River. Vermont Yankee is owned and operated by Entergy Nuclear
Operations, Inc. and Entergy Nuclear Vermont Yankee, LLC (collectively, Entergy). After
42 years of generating power, Vermont Yankee has now ceased operations. The State of
Vermont and its citizens have a direct and ongoing interest in all aspects of the
decommissioning, site restoration, and spent fuel management of Vermont Yankee.

Although Vermont Yankee has ceased operations, the State of Vermont will continue
to deal with the legacy of the plant for many decades, perhaps even centuries, to come. In
particular, despite knowing that Vermont preferred immediate decommissioning, Entergy
has elected to place Vermont Yankee into SAFSTOR and has sought—and received—NRC
approval to delay the decommissioning of the plant for up to 60 years. And even after 60
years, the plant will likely remain a repository for spent nuclear fuel. This is not what the
State of Vermont agreed to when Vermont Yankee was licensed in 1972. At that time, the
Atomic Energy Commission stated that the reactor’s spent fuel would be promptly
transported to an out-of-state reprocessing facility.* But none of the spent fuel has ever been

removed from the reactor property, and much of it currently remains in a densely-packed

*Vermont Yankee Nuclear Power Station Final EIS, ML061880207:93-94 (July 1972).
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spent-fuel pool that stretches five stories above ground, outside the reactor’s containment
structure.

The State of Vermont has participated or attempted to participate in NRC and other
proceedings regarding decommissioning. Some of those matters are currently pending
before the Commissioners. Vermont has actively opposed efforts to reduce crucial
emergency planning functions during the time when spent fuel remains in spent fuel pools.
Vermont and two of its utilities have also sought increased transparency and NRC oversight
regarding nuclear decommissioning trust funds. Vermont has noted that this is a crucial issue
to host states so that they are not left with the financial responsibility for cleanup if those
funds ever run short before the completion of decommissioning, site restoration, and spent
fuel management. The Commonwealth of Massachusetts and the States of Connecticut and
New Hampshire have supported Vermont’s request for greater transparency and NRC
oversight regarding decommissioning trust funds.

The Interest of the Commonwealth of Massachusetts

Like Vermont, the Commonwealth of Massachusetts (Commonwealth) has a strong
interest and concern regarding the decommissioning of nuclear reactors and storage and
disposal of spent nuclear fuel. The Commonwealth has one nuclear power plant within its
borders and others nearby: the Pilgrim nuclear power plant located in Plymouth,
Massachusetts, about forty miles from Boston, and the Vermont Yankee and Seabrook

plants, each located about ten miles from the Massachusetts border (and, in the case of



Seabrook, also about forty miles from Boston). The Pilgrim plant will soon close after forty
years in operation; spent fuel from those years of operation is stored onsite. The
Commonwealth and its citizens have a direct interest in ensuring that Pilgrim and other
plants near the Commonwealth’s borders are fully and safely decommissioned in a timely
manner, that their decommissioning trust funds are properly funded, preserved, and used
only for actual decommissioning costs until decommissioning is complete, and that their
spent fuel is secured and properly managed during the perhaps indefinite period of time that
it will remain onsite.

The Interest of the State of New York, Office of the Attorney General

New York has seven power reactors at four sites: Indian Point Unit 1, which ceased
generating electricity in 1974, and Fitzpatrick, Ginna, Indian Point Unit 2, Indian Point Unit
3, Nine Mile Unit 1, and Nine Mile Unit 2, each of which are still in operation.

The State of New York Office of the Attorney General has a keen interest in the
implementation and enforcement of effective radiological decommissioning regulations that
protect the interests of the State and local communities and ensure that responsible parties
promptly and completely decommission, decontaminate, and restore those sites so that they
may be used without restriction on a going-forward basis.

Many aspects of the Attorney General Office’s concerns about the NRC’s proposed
decommissioning framework are illustrated by the risks posed by the Indian Point site. In

1956, the Atomic Energy Commission (AEC) authorized the construction of a nuclear



power plant 24 miles north of New York City, 6 miles from a New York City reservoir, and
close to an interregional natural gas pipeline. The AEC later authorized the construction of
two additional power plants at the Indian Point site, and the NRC thereafter authorized the
dense storage of spent nuclear fuel in the site’s spent fuel pools. The 50-mile area around
the Indian Point reactors, spent fuel pools, and storage casks has the highest surrounding
population of any nuclear power plant site in the nation.” Therefore, “a severe release of
radioactive materials at Indian Point could have more serious consequences than that same
release at virtually any other NRC-licensed site.”®

The Indian Point spent fuel pools contain more fuel assemblies than the reactor
cores, and its owner projects that the pools will continue to hold large quantities of fuel
assemblies many years after the reactors cease generating electricity. Given this potential
“source term” of radiation, a severe spent fuel pool accident at Indian Point could result in
an off-site release and deposition of radiation affecting the New York metropolitan area.’
The revisions under consideration by the Commission and the Staff contemplate allowing

licensees to prematurely withdraw security forces, emergency planning and evacuation

networks, and insurance coverage for radiological releases. The NRC must not lessen any

> See generally Comments Submitted by the Attorney General of the State of New York on the Draft
Second Supplement to the Final Supplemental Environmental Impact Statement Prepared by the Staff of the
Nuclear Regulatory Commission for the Renewal of the Operating Licenses for Indian Point Unit 2 and 3
(March 4, 2016) (March 4, 2016 NYS OAG Comments).

¢ Consolidated Edison Co. of New York (Indian Point, Unit 2) and Power Authority of the State of New York
(Indian Point, Unit 3), 21 N.R.C. 1043, 1049-50, CLI-85-6 (1985).

7 See March 4, 2016 NYS OAG Comments.



safety, security, insurance, or emergency preparedness requirements as long as any risk of
accident or radiation release remains.

Extensive subsurface radionuclide contamination has occurred and continues at the
Indian Point site.® The revisions under consideration by the Commission and the Staff would
encourage licensees to postpone the cleanup of radionuclide leaks until some far-off future
date, by which time subsurface plumes may be more difficult and expensive to
decontaminate and the corporations may have tried to “arrange away” their liability. The
NRC must strengthen, not weaken, the companies’ financial obligations to decommission
and decontaminate the power plant sites.

The Attorney General’s Office has participated in several decommissioning meetings
and regulatory initiatives since 2007, and its previous comments regarding the risks

associated with decommissioning continue to hold true.’ The Attorney General’s Office also

$ See id.

? See Supplemental Submission by the State of New York Concerning Decommissioning Issues
(December 4, 2011) (ADAMS Accession No. ML11340A154); Supplemental Submission by the State of
New York Concerning the June 8, 2011 Follow Up Meeting to the March 2, 2011 Decommissioning
Funding Workshop & Related Decommissioning Issues (June 27, 2011) (ADAMS Accession No.
ML11179A060); The State of New York, Follow Up Meeting Concerning the March 2, 2011
Decommissioning Funding Workshop & Related Decommissioning Issues (June 8, 2011) (ADAMS
Accession No. ML111600259); Comments Submitted by the State of New York Concerning the March 2,
2011 Decommissioning Funding Workshop and Related Decommissioning Issues (April 7, 2011) (ADAMS
Accession No. ML111030522); Presentation of the State of New York, Issues Related to Decommissioning
Funding (March 2, 2011) (ADAMS Accession No. ML110560594); Supplemental Comments Submitted by
the State of New York Concerning the Nuclear Regulatory Commission’s Proposed Decommissioning
Rulemaking (November 29, 2010) (ADAMS Accession No. ML103350167); Supplemental Comments
Submitted by the State of New York Concerning the NRC’s Proposed Rulemaking to Amend 10 C.F.R.
Parts 20, 30, 40, 50, 70 and 72 to Require Certain Changes in Decommissioning Planning (May 28, 2009)
(ADAMS Accession No. ML091480640); Supplemental Comments Submitted by the State of New York
Concerning the NRC’s Proposed Rulemaking to Amend 10 C.F.R. Parts 20, 30, 40, 50, 70 and 72 to
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respectfully refers the NRC and Staff to the comments submitted by the New York State
Energy Research and Development Authority.
The Interest of the State of Connecticut

The State of Connecticut has long been involved in matters related to the safe storage
and disposal of spent nuclear fuel and has consistently supported efforts to protect the
State’s citizens and natural resources from the adverse impacts associated with a potential
release of radionuclides from an accident or attack on a nuclear power station or spent fuel
facility. Connecticut is a densely populated state containing several operating or
decommissioned nuclear power facilities and currently hosting over 1,800 metric tons of
spent nuclear fuel.

In addition, Connecticut is currently involved as an interested governmental body in
the relicensing proceedings for the Indian Point nuclear power facilities. 19 Indian Point is
located in New York, close to the border with Connecticut, and fully one-third of
Connecticut’s citizens reside within the 50-mile ingestion exposure pathway Emergency

Planning Zone (50-mile EPZ)."" As the NRC, the Federal Emergency Management Agency

Require Certain Changes in Decommissioning Planning (November 4, 2008) (ADAMS Accession No.
MLO083110926); and Comments Submitted by the State of New York Concerning the NRC’s Proposed
Rulemaking to Amend 10 C.F.R. Parts 20, 30, 40, 50, 70 and 72 to Require Certain Changes in
Decommissioning Planning (May 8, 2008) (ADAMS Accession No. ML081340325).

10 Gee Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 and 3), Memorandum
and Order (Ruling on Petitions to Intervene and Requests for Hearing), 68 N.R.C. 43, 217-19, LBP-08-13
(July 31, 2008) (ADAMS Accession No. ML082130436).

' See Generic Environmental Impact Statement, NUREG-1437, Supp. 38, at 2-3.
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(FEMA), and the Department of Homeland Security have recognized, Indian Point is located
in one of the most densely populated regions of the United States. On any given day,
approximately 20 million Americans live, work, or travel within 50 miles of the Indian
Point facilities. Two of Connecticut’s counties, Fairfield and Litchfield, lie within the 50-
mile EPZ. The Indian Point site is 23 miles from Greenwich, 26 miles from Stamford, 27
miles from Danbury, and 37 miles from Bridgeport. The State’s main concern is the health
and safety of its citizens. Any significant airborne release of radioisotopes from an incident at
the Indian Point facilities or at any of the operating or decommissioned nuclear power

stations in the State would directly affect Connecticut residents.

COMMENTS

The NRC has sought comments on a number of specific issues, which the States
address below. But first the States will address question GEN-4 of the ANPR, where the
NRC asks whether there are “any other changes to 10 C.F.R. Chapter I, ‘Nuclear
Regulatory Commission,” that could be clarified or amended to improve the efficiency and
effectiveness of the reactor decommissioning process?” There are many such changes
required. The States begin by outlining these below. Each of these Comments should be
considered incorporated in full wherever relevant to the specific questions NRC Staff has

posed in the ANPR.
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I. Host communities and States have a right to play a meaningful role in
decommissioning decisions.

One of the biggest problems with the current regulations is that they do not provide
any meaningful role for host communities, including the host states. This is untenable given
that it is the host communities that are most affected by decommissioning.

For instance, under the current regulatory framework, the licensee may choose one
of three decommissioning pathways and timelines: (1) prompt decommissioning and return
of the site to unrestricted use, referred to as “DECON?”; (2) immediate encasing of the
reactor building and associated structures in concrete, referred to as “ENTOMB?; or (3)
deferral of decommissioning activities for 60 years with most of the work not starting until
the last decade, referred to as “SAFSTOR.” The NRC is agnostic about whether a licensee
chooses immediate decommissioning (DECON) or a 60-year SAFSTOR timeline (or
anything in between). But the length of decommissioning matters enormously to host
communities, which universally prefer immediate decommissioning to avoid the prolonged
risks to human health, the environment, and the local economy posed by the delay of
decommissioning. The States are not aware of any host communities that support leaving a
power plant mothballed for decades, posing a constant threat of radiological and non-
radiological hazardous contamination, and preventing the use of that land for other
productive economic activities.

And most importantly, at the end of decommissioning, it is the host communities and

host states that could be left with a site that contains radiological contamination and other
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hazards if the licensee fails to fully clean up and restore the site. This is a significant risk
because the current NRC regulations, as well as NRC Staff’s routine granting of
exemptions, create a significant risk that decommissioning funds will run short at a number
of plants throughout the country. "

For these and other reasons, host communities and States should be given a place at
the table in determining what constitutes adequate financial assurance, as well as the timing
and standards of decommissioning, site restoration, and spent fuel storage.

a. The NRC should exercise affirmative regulatory authority over

decommissioning, beginning with its review of the Post-Shutdown
Decommissioning Activities Report (PSDAR).

NRC regulations currently require each licensee to prepare a document reporting the
licensee’s approach to decommissioning, called the Post-Shutdown Decommissioning
Activities Report (PSDAR); however, NRC Staff asserts that it does not take regulatory
action based on that report. It neither approves nor denies the licensee’s choice of
decommissioning method or the timeline for completion of decommissioning activities and
site restoration. It neither grants nor denies an amendment to the site’s existing license.

One way to increase host community involvement is to require affirmative NRC approval or

disapproval of a PSDAR, after input and a hearing opportunity for host communities and

"” See, e.g., Fisher, A $23 Billion Potential Shortfall for 27 Utilities with Nuclear Power Plants, and study
cited therein, available at http://seekingalpha.com/article/3186946-a-23-billion-potential-shortfall-for-27-

utilities-with-nuclear-power-plants?page=2; Government Accountability Office, NRC’s Oversight of Nuclear
Power Reactors’ Decommissioning Funds Could Be Further Strengthened, GAO-12-258 (Apr. 5, 2012).
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other stakeholders. The PSDAR should not be a “report” at all, but rather a request for NRC
approval.

The Atomic Energy Act authorizes the NRC to issue operating licenses to nuclear
power plants. 42 U.S.C. §§ 2133, 2134(b). That license authorizes a corporation to operate
a power reactor, its adjacent spent fuel pool, and affiliated auxiliary systems, structures, and
components. Once a power reactor ceases generating electricity, the licensee nevertheless
must continue to comply with operating requirements for the continued operation of the
spent fuel pool, the handling and possession of nuclear material and fuel, and the
decommissioning of the site. This change in reactor operations does not terminate NRC
oversight or a licensee’s obligations to comply with the Atomic Energy Act, NRC
regulations, and license conditions. Given this continuation of regulatory authority after the
cessation of power generation, the NRC has authority to approve and regulate all aspects of
radiological decommissioning, including a licensee’s timeline for decommissioning activities.

The PSDAR could serve an important role in the NRC’s exercise of regulatory
decision-making. The PSDAR provides a roadmap of a licensee’s proposed decommissioning
activities. It includes important planning information such as the licensee’s decommissioning
method (DECON or SAFSTOR), its proposed decommissioning activities and schedule, a
Decommissioning Cost Estimate, and an assessment of certain environmental impacts

associated with planned decommissioning activities. 3 This information is critical to local

1 See 10 C.F.R. § 50.82(a)(4)(i).
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communities in their own planning efforts stemming from the closure of a nuclear power
plant.

Though current regulations require that NRC Staff analyze PSDAR submissions,
NRC Staff has interpreted its role as limited to determining whether the submission contains
the required information listed in § 50.82(a)(4)(i). It is the States’ understanding that there
is little to no substantive or technical review of the PSDAR contents, and no requirement
that NRC approve or disapprove a PSDAR unless the information requirements of
§ 50.82(a)(4)(i) are not met by the initial submission. Although licensees are required to
notify the public and the NRC before performing decommissioning activities that are
inconsistent with the submitted PSDAR, there does not appear to be any additional public
process required. And there does not appear to be any requirement to submit an actual
amendment of the PSDAR to the NRC, and no further review by NRC of whether
decommissioning activities are consistent with the PSDAR.

This type of review not only fails to meet the NRC’s legal duty under the Atomic
Energy Act to protect public health and the environment, but it is also a clear violation of
the National Environmental Policy Act (NEPA). The PSDAR should include much more
detail regarding potential environmental impacts, and the NRC has a legal duty to review
that information and provide a NEPA-compliant analysis of it. Instead of treating the filing as
a mere report, the NRC should decide—in concert with the relevant host State and

communities—whether to approve or deny the licensee’s filing. For reasons explained in
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detail in the State of Vermont’s Comments on Vermont Yankee’s PSDAR (ADAMS
Accession No. ML15082A234), the NRC’s current approach to evaluating the potential
environmental impacts of decommissioning does not comply with NEPA. The NRC should
take the opportunity now to revise its regulations to come into compliance with NEPA.

There is little downside—and enormous benefit—to NRC undertaking a NEPA-
complaint technical review of a PSDAR and any PSDAR amendments. The NRC should
then issue findings and a written decision approving or denying the PSDAR or PSDAR
amendment. Given the significance of the PSDAR as the primary planning tool for
decommissioning activities, the NRC must undertake a more substantive review and
approval process. The NRC should require that NRC Staff make specific findings of a
PSDAR'’s compliance with informational and applicable technical requirements, and issue a
written approval (or denial) of the PSDAR, including a full NEPA analysis, before allowing
the licensee to begin major decommissioning activities at the site. This clear, final agency
action would be reviewable and would thus ensure greater transparency and accountability
for NRC decisions.

Additionally, a licensee should be required to submit an amendment to the PSDAR
before undertaking any decommissioning-related action that deviates from or is otherwise
inconsistent with its approved PSDAR. An amendment proposing a deviation from the
initial PSDAR should undergo the same level of NRC review and the same public notice

process as an initial PSDAR submission.
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These changes are in line with what the NRC puts forward as its five “principles of
good regulation”: independence, openness, efficiency, clarity, and reliability.'* In particular,
the NRC asserts that openness requires that “regulation is the public’s business, and it must
be transacted publicly and candidly,” with the public having “the opportunity to participate
in the regulatory processes.”” As Commissioner Baran recently noted, “Public confidence
matters.”'® Without a formal NRC review process, incorporating and responding to public
comments and providing an opportunity for a hearing, the public cannot be confident that
the NRC is reviewing the PSDAR to ensure that it will protect public health and the
environment.

b. In approving a PSDAR, the NRC should invite the host State to file an

opinion of support, opposition, or conditional support that includes

specific recommendations for changes to the PSDAR, and the NRC
should include all such recommendations as conditions of approval.

The NRC’s proposed rule on radiological decommissioning will have important
consequences for states and local communities that host or that could otherwise be affected
by nuclear power plants and decommissioning-related activities. Indeed, it is the host
communities and states that are most affected by decommissioning decisions. The NRC
should treat co-sovereign host states, which represent their citizens, as having, at a

minimum, equal standing with licensees and their representatives.

" NRC, Values: Principles of Good Regulation, http://www .nrc.gov/about-nrc/values.html.

15 Id

'*Remarks by NRC Commissioner Jeff Baran, 2016 Regulatory Information Conference March 9,
2016, No: S-16-004, at 5, available at http://pbadupws.nrc.gov/docs/ML1606/ML16069A222 pdf.
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When it comes to the decommissioning of a nuclear power plant, host states need to
have a meaningful role, beginning with the planning and review process. The NRC should
amend their regulations so that the NRC is required to invite the host state to file an opinion
of support, opposition, or conditional support that includes specific recommendations for
changes to the PSDAR. Then, crucially, unless the imposition of a State-recommended
condition would violate federal law, the NRC should include all of the host state’s
recommendations as conditions of approval. This type of approach would create a strong
incentive for licensees to work cooperatively with host states in planning decommissioning.

c. In approving a PSDAR, the NRC must provide an opportunity for a

hearing, with host states granted automatic party status as
intervenors on any issues they wish to raise.

As with other matters potentially affecting public health or the environment, there
should be an opportunity for an Atomic Energy Act § 189 hearing if an interested party has
concerns with a PSDAR or a PSDAR amendment. The matters that arise during
decommissioning involve significant safety issues and are often site-specific in terms of the
potential public health and environmental impacts on the host community, as well as the
mitigation options available at a particular site.

Further, host states should be granted automatic intervenor status on any issues they
wish to raise during a hearing on a PSDAR or PSDAR amendment. The NRC’s practice of
limiting intervention is based on the concern that licensing boards and the Commissioners

themselves will spend time addressing frivolous matters. That concern has no place when it

17



comes to requests for intervention filed by co-sovereign host or neighboring states, which
are necessarily impacted directly by decommissioning decisions. Host states should thus be
granted automatic intervenor status on the issues they wish to raise in the NRC’s review of a
licensee’s proposal for decommissioning or the financing of decommissioning.

d. The NRC should provide other opportunities for meaningful public

input and involvement in the review and approval of a PSDAR and in
the NRC’s rulemaking more generally.

The NRC should increase opportunities for participation by requiring multiple public
meetings to be held on the proposed PSDAR or amendment (instead of a single meeting),
and require that meetings be held in various locations around the state, not solely “in the
vicinity” of the plant. There are economic and other implications for citizens throughout the
entire host state when it comes to the decommissioning of a nuclear power plant. Meetings
in neighboring states should also be considered when a plant is within 50 miles of
neighboring states. The NRC should provide for the submission of comments (orally or in
writing) by interested parties, and should require that the licensee and NRC respond to all
comments, with the responses considered by the NRC in its review of the PSDAR.

The ability to receive responses to comments and questions submitted on a proposed
PSDAR is an important function of a public process, as it enhances the understanding of
interested parties of the proposed actions, and allows the licensee to vet and respond to
important issues that may not be addressed in the proposed submission. Information

obtained through responses to comments also enhances state regulatory entities’ abilities to
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provide regulatory oversight and assistance and to ensure that proposed activities are
conducted in compliance with applicable state laws.

This would improve the NRC’s current commenting process, which is inadequate in
several ways. For instance, the State of Vermont submitted a robust set of detailed
comments on a wide range of important matters related to Entergy’s PSDAR for Vermont
Yankee. The NRC did not require Entergy to respond to Vermont’s comments, nor is there
any evidence that the NRC investigated or reviewed the many concerns Vermont identified
with Entergy’s PSDAR. Instead, nearly a year after Vermont submitted its comments, NRC
Staff issued a short response that did not meaningfully address Vermont’s comments and
concerns. Leaving Vermont’s questions and concerns unanswered benefits no one, and is
detrimental to public health and the environment. It is also detrimental to licensees and to
the NRC itself when both appear unresponsive to legitimate concerns raised by sovereign
states and their citizens.

Providing a more extensive public process—including additional opportunities to
educate interested parties on the details of a proposed PSDAR and to submit comments for
NRC’s consideration of a PSDAR—would provide significant value to the PSDAR review
process. It would also serve the NRC’s stated principles of good regulation by providing

transparency and improving the quality and 1egitimacy of NRC decisions related to
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licensees’ decommissioning plans.'” Further, during such hearings, NRC Staff should
respond to public questions.

More generally, the rulemaking process (including submission of comments on the
ANPR) provides a valuable opportunity for states, local entities, and other interested
stakeholders to share their experiences with the nuclear facilities that have begun or have
completed radiological decommissioning activities. Additionally, the process will serve as a
critical educational opportunity for locations that host nuclear facilities that plan to cease
operations in the near future, and that will be commencing the decommissioning planning
process. The NRC should therefore provide additional opportunities for meaningful public
participation in the decommissioning rulemaking process.

Specifically, the NRC should hold several public hearings on the proposed
decommissioning rulemaking in communities near nuclear power plants around the country,
so that interested stakeholders, including affected state legislative and regulatory entities,
have a full opportunity to identify concerns with the scope and proposed content of
proposed rules. The NRC should also provide opportunities to participate in public hearings
via Webinar or teleconferencing services to allow participation and observation of parties
who cannot travel or otherwise be physically present. Further, the NRC should improve its

advance notification of public hearings held via Webinar or teleconferencing. Additionally,

""NRC, Values: Principles of Good Regulation, http://www .nrc.gov/about-nrc/values.html.
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the NRC should provide a careful and balanced review of all comments it receives regarding
the ANPR and any proposed rule.

I1. The NRC should expressly recognize state authority over the non-
radiological activities associated with the decommissioning process.

While the NRC has authority over the radiological aspects of decommissioning, it is
the host states that regulate non-radiological activities and waste at nuclear power plants.
That is clear under both federal and state law. Unfortunately, the recent experience of some
states, such as Vermont’s interactions with the owner of Vermont Yankee, indicate that
licensees believe state authority is more limited than it is.

A host state’s environmental and natural resources agency protects human health and
the environment in many ways, including: by regulating activities that affect the quality of
the State’s air and water; by ensuring that solid and hazardous wastes are managed and
disposed of in a safe and environmentally protective way; and by requiring that
contaminated sites be thoroughly investigated and remediated so as to reduce or eliminate
risks to human health and the environment posed by non-radiological hazardous
contamination. The States request that the NRC clarify the authority of host states over non-
radiological activities of nuclear licensees.

In enacting the Atomic Energy Act, 42 U.S.C. § 2011 et seq. (AEA), Congress
provided the NRC with regulatory authority over nuclear safety. However, the inherent
authority of State and local government to regulate nuclear activities for purposes other than

protection against radiation hazards has been expressly reserved by the AEA’s savings clause
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in 42 U.S.C. § 2021(k). The plain language of § 2021(k) is that states retain authority to
regulate non-radiological aspects of nuclear licensees’ activities so long as they do not oust
the Commission of its authority. Thus, for instance, the NRC has long recognized that States
have full authority over the ultimate site restoration standards that apply after NRC license
termination.

Where state regulatory authority has been federally authorized or federally
delegated—such as a federally authorized Resource Conservation and Recovery Act
(RCRA) hazardous waste program or a federally delegated Clean Water Act program—the
analysis is not properly framed as potential preemption, but rather as statutory
interpretation. In such cases, nuclear licensees must comply with applicable state authority
to the extent that there is no actual and irreconcilable conflict with the licensee obligations
under the AEA."®

The assertion that a State Agency’s non-radiological human health and environmental
laws and regulations are broadly preempted by the AEA is not reflective of current law, and
would create a regulatory vacuum when it comes to dangerous contaminants like lead and

asbestos. These arguments are especially problematic when a licensee is allowed to

" On July 31, 2015, the Vermont Agency of Natural Resources, in consultation with the EPA,
drafted a more complete legal analysis of this issue, which Vermont has provided to Entergy Nuclear
Vermont Yankee and to the NRC’s Regional Administrator for Region 1, and would be happy to provide to
others at the NRC. This analysis was in response to an assertion by Entergy that the AEA broadly preempts
a state agency’s statutory authority to regulate non-radiological hazardous waste at a nuclear site, and that
Entergy was thus not required to comply with state regulations and timeframes governing hazardous waste

identification, remediation, and management.
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significantly delay the decommissioning process through SAFSTOR and, if allowed to stand,
would severely hamper a host State’s obligation to protect public health and the
environment from non-radiological hazardous waste and remediation activities at a nuclear
site. It is thus critical for the NRC to recognize host states” important roles over the non-
radiological activities of closed nuclear power plants.

III. Spent nuclear fuel should be moved from spent fuel pools before, or
as soon as possible after, a plant’s cessation of power generation.

Most of the movement of spent fuel from spent fuel pools to dry cask storage should
ideally occur while a plant is still operating. The NRC has repeatedly made clear that spent
fuel management is an operating expense, not a decommissioning expense.'” If, however,
the licensee fails to move spent fuel during operations or fuel needs further cooling before it
can be moved, the NRC should require that licensees move the fuel out of the spent fuel
pool as soon as possible.

After Fukushima, NRC Staff began working on issues that arose from that
experience. One issue was moving spent fuel as soon as possible to dry casks. The NRC has
recognized that dry cask storage is safer than spent fuel pool storage.”® Spent fuel pools,
which are often packed to maximum capacity, are “active” systems that require constant

circulation of cold water to avoid a meltdown. Dry casks, by contrast, are “passive” systems

" See, e.g., 10 C.F.R. § 50.75(c) n.1 (decommissioning does “not include the cost of removal and
disposal of spent fuel”).

** COMSECY-13-0030 at 2 (Nov. 12, 2013) (recognizing “a minor or limited safety benefit” to
dry-cask storage over spent fuel pools).

23



that do not need electricity, and they are much more secure from terrorist attacks,
carthquakes, and floods than spent fuel pools. As a former NRC Chair correctly recognized,
“[plassive systems are certainly better than active systems—systems that have to be
activated.”!

In addition, the NRC has previously recognized that “fuel assembly geometry and
rack configuration . . . are subject to unpredictable changes after an earthquake or cask drop
that drains the pool.”* Dry casks are not subject to those particular risks. Further, dry cask
storage is required to transfer spent fuel to a permanent or interim federal repository, so all
plants have to do it at some point—the only question is when.

Spent fuel storage is the biggest safety issue that exists at nuclear power plants once
they have ceased power generation, and the NRC should treat it with the seriousness it
warrants. The consequences of a release from a spent fuel pool are potentially many times
worse than a release from the reactor itself, because there is much more fuel in the spent

fuel pool than in an active reactor core, which could increase the amount of radionuclides

potentially dispersed during an accident (the “source term”). This risk is heightened when

2I'U.S. Senate Committee on Environment and Public Works, Subcommittee on Clean Air and
Nuclear Safety, “Oversight Hearing: NRC’s Implementation of the Fukushima Near-Term Task Force
Recommendations and other Actions to Enhance and Maintain Nuclear Safety” (SD-406) (Jan. 30, 2014)
(Chair MacFarlane at 1:51:54).

> NRC, Technical Study of Spent Fuel Pool Accident Risk at Decommissioning Nuclear Power Plants,
NUREG-1738 at x, 5-2 (2001).
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there is no containment surrounding the spent fuel pools, since they were built only for
temporary storage.

Further, the only explanation the NRC has ever provided for not requiring expedited
transfer of spent fuel is its view that the cost of transferring spent fuel is too great compared
to the safety benefits obtained. The NRC came to this conclusion even though it has
recognized that in some scenarios the benefits would exceed the costs.

As an initial matter, the States oppose the NRC letting an economic decision override
a safety and environmental danger that can be substantially reduced by requiring the
expedited transfer to dry casks. But regardless of whether expedited transfer should be
required of operating plants, there is no doubt the NRC should require it of closed plants,
because any cost-benefit analysis for closed plants weighs in favor of expedited transfer. It is
much more cost effective to move spent fuel to dry-cask storage immediately, rather than
continuing to operate a spent fuel pool. That is why most, if not all, closed plants have done
precisely that. The NRC should codify this as a requirement in its regulations and thereby
remove any concerns host communities have about whether this will happen.

IV.  Critical emergency protocols, including the Emergency Response
Data System and the 10-mile Emergency Planning Zone, should
remain in place for as long as spent nuclear fuel remains in a spent

fuel pool, and ongoing health and environmental monitoring should
continue until the license is terminated.

Although the States agree that the likelihood of a nuclear incident decreases once fuel

is removed from the reactor, the NRC should not allow licensees to abandon critical
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emergency protocols when spent nuclear fuel is still stored onsite in a spent fuel pool. In
particular, licensees should be required to maintain the 10-mile Emergency Planning Zone
(EPZ) and the radiological monitoring and meteorological data of the Emergency Response
Data System (ERDS) until all fuel has been removed from spent fuel pools. The NRC should
further require that ongoing health and environmental monitoring continue until the license
is terminated.

NRC practice to date has been out of step with host community expectations. In
Vermont, for instance, nearly two-thirds of the public comments received by the Vermont
Department of Public Service regarding Vermont Yankee’s closure included requests to
retain the 10-mile EPZ that currently surrounds the plant, at least until all fuel has been
removed from its spent fuel pools. This was by far the biggest issue raised by the public and
it continues to be raised as Vermont gets closer to the implementation date for eliminating
the EPZ. Vermont’s request to maintain the 10-mile EPZ has so far been rejected by the
NRC, although an appeal and motion to reconsider the matter is pending before the
Commissioners.

The States oppose the current practice of eliminating the offsite EPZ and the ERDS
system while fuel remains in a spent fuel pool. The basis for these actions is flawed. For
instance, as explained in more detail below, the NRC’s zirconium fire analysis does not
adequately consider what could happen if accelerants are in a spent fuel pool as a result of a

hostile action or sabotage scenario. The NRC has also failed to consider site—specific
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meteorological, geological, and hydrological conditions that could lead contamination to
spread more rapidly offsite. And the NRC fails to recognize that even small amounts of
contamination offsite, especially of food, agricultural land, and water, still require some
degree of emergency response and environmental remediation.

Title 10 of the Code of Federal Regulations outlines the regulations nuclear power
plants are required to follow to ensure “there is reasonable assurance that adequate
protective measures can and will be taken in the event of a radiological emergency.” 3 These
regulations serve as the cornerstone for ensuring that emergency responders are ready in
case of an incident at an operating nuclear power plant. The requirements outline a
framework for an emergency response organization both onsite and offsite that will remain
robust regardless of the type of incident that might occur. Specifically, when licensees
transfer fuel out of reactors and into spent fuel pools as a part of the decommissioning
process, the need still exists to ensure this framework remains in place. The vast majority of
the requirements in § 50.47 and Appendix E to 10 C.F.R. part 50 should remain in place for
licensees that continue to store spent nuclear fuel in spent fuel pools onsite.

The States oppose the NRC’s routine practice of granting exemptions to § 50.47 and
Appendix E to 10 C.F.R. part 50 regulations without fully developed requirements for
emergency preparedness in a decommissioning environment. Licensees currently develop

Permanently Defueled Emergency Plans (PDEP) and Emergency Action Level (EAL)

10 C.F.R. §§ 50.47(a)(1)(i) and Part 50 Appendix E.
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schemes based on guidance derived from plant decommissioning information that the NRC
compiled in SECY-00-145, well before the September 11, 2001 attacks. By the NRC’s own
admission, the SECY-00-145 guidance has not been updated since then because plant
security concerns raised by the September 11, 2001 attacks were given higher priority. As
such, the SECY-00-145 guidance has not been reevaluated while considering post-9/11
plant security concerns.

Licensees also utilize the requirements specifically written for Independent Spent
Fuel Storage Installations (ISFSI) to develop PDEP/EAL schemes. These requirements are
not written to support the inherently different hazards presented while fuel is stored in a
spent fuel pool and not in dry cask storage. While the circumstances and possible credible
accident scenarios for spent fuel pools are different than they are for operating reactors, the
emergency preparedness requirements for ISFSIs as outlined in 10 C.F.R. § 72.32 are
simply not detailed enough to address onsite and offsite capabilities in response to a spent
fuel pool incident. The requirements in § 50.47 and Appendix E to 10 C.F.R. part 50
provide a validated and justified methodology for handling all hazards and threats posed to
both operating reactors and spent fuel pool system:s.

The use of ISFSI standards also fails to account for the specific hazards posed by the
transfer of spent fuel from a spent fuel pool to dry cask storage. These include the potential
for a canister drop while removing fuel from the spent fuel pool, and the potential for a cask

drop (as has occurred previously) during movement of dry casks. In Vermont, for instance,
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this transfer will be happening less than half a mile away from an operating elementary
school. If there is a canister drop, a cask drop, or any other incident during a transfer of
spent fuel, particularly if it occurs when schoolchildren are present nearby, emergency
protocols will be crucial to protect both public health and the environment.

Further, the States oppose the idea of transposing early-phase Protective Action
Guidelines (PAGs) of 1 rem at the boundary line into the separate context of what
constitutes the correct threshold for the exemption of licensees from 10 C.F.R. § 50.47
requirements. The NRC proposes using the PAG of 1 rem as a justification to not require
emergency planning or liability insurance.” The States disagree with this proposal. The
PAGs are insufficiently protective of public health when applied to the early phase following
an accident and radiological release. The PAGs initially were derived from the so-called
“Reference Man,” a decades-old generic proxy that does not protect citizens who are outside
of its parameters. The States also oppose efforts to relax PAGs (make them less protective of
the public health) with respect to radionuclide contamination of water sources including
drinking water resources, which are protected via maximum contaminant levels established
pursuant to the Safe Drinking Water Act.

Any release of radioactive material offsite would have significant consequences, even
if below the early-phase PAGs. The public looks to State agencies for information about any

incident that occurs at a nuclear power plant. Just because a radiological release might be

* See, e.g., 80 Fed. Reg. at 72369.
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below the early-phase PAGs does not mean that the radiological incident and radiation
dispersion can be ignored in emergency planning and decontamination efforts.

The States also recommend that both interim guidance and new regulations for
decommissioning provide for maintaining support (including funding) for offsite response
capabilities that can integrate with those of the licensee. This would allow for an efficient
response to any industrial incident or natural disaster that results in radioactive material
releases that could lead to a dose to any member of the public of 0.1 rem or more at the
exclusion area boundary. This is the same public dose limit used for reactor operations in 10
C.F.R. part 20, and it is based on lifetime risk. Decommissioned reactors should pose less
radiological impacts on the community while awaiting and undergoing decontamination and
dismantlement, as compared to operating nuclear reactors, so maintaining public doses to
less than 0.1 rem per year should be readily achievable. On the other hand, the steps
necessary to verify that contamination levels and doses are clearly understood should a
release occur are not readily accomplished by jurisdictions employing all hazards response
plans that do not commonly include radiological capabilities. The 10-mile Emergency
Planning Zone would be an appropriate geographic area to bound the area for offsite
response organization capabilities for radiological and nuclear emergency response.

The States also object to any reliance on a 10-hour period for onsite mitigation
actions that the NRC hopes the licensee might take. This optimistic timeline ignores the

possibility (arguably probability) that any nuclear incident caused by a natural disaster or

30



hostile attack would be accompanied by significant barriers to transportation and
communication. For instance, Vermont has experienced ﬂooding numerous times in recent
years that limited the capabilities of all authorities for much more than 10 hours. Sometimes
limitations persisted for days and weeks because of impacts to roads and communications,
and due to competing demands on resources for lifesaving and protection of critical
infrastructure.

Offsite response capabilities should be maintained to be as robust as they were during
reactor power operations at least until all spent fuel is removed from a spent fuel pool. This
level of capability and time frame is appropriate especially because of the significant amount
of major industrial activity associated with DECON. Industrial and transportation accident
rates will increase during DECON, and, if combined with more prevalent natural disasters,
a 10-hour mitigation time frame simply may not be possible.

The States also disagree with the NRC’s analysis of a spent fuel pool zirconium fire
beyond-design basis event. The NRC’s analysis assumes that the only energy source that can
heat spent nuclear fuel to the zirconium fire ignition temperature of 900°C is the spent fuel
decay heat following the loss of spent fuel pool water. Additionally, the acceptance criterion
for this zirconium fire event is set arbitrarily at the point when it would take more than 10
hours for the fire event to reach the 900°C ignition temperature.

The “10-hour” criterion cannot be justified. For instance, since it took longer than 10

hours for the Fukushima Da’ichi units to reestablish a means to provide spent fuel pool
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cooling on March 11-16, 2011, it is not appropriate to use 10 hours as a sufficient response
time. The States further note that it is possible for accelerants such as thermite or jet fuel to
be introduced into a spent fuel pool as the result of a hostile action. The presence of these
accelerants could result in the spent fuel igniting in fewer than 10 hours.

For power reactors without a full containment structure surrounding their spent fuel
pools—which includes most Boiling Water Reactors—the concern is heightened. With
spent fuel pools that are not completely enclosed within a reinforced containment structure,
the risk of accelerants being introduced is much greater. Thus, it is crucial to maintain a 10-
mile EPZ at decommissioning Boiling Water Reactors that have spent fuel stored in a spent
fuel pool.

Additionally, in the introduction to this Decommissioning ANPR, the NRC went to
great lengths discussing a Sandia National Laboratory investigation into zirconium fire
events. But the States have no way of verifying this information because the investigation
will not be publically available due to security concerns. Thus, for instance, the States do
not know if these studies analyzed the potential impact of accelerants on a spent fuel pool.
As co-sovereigns, the States request that the NRC grant them access to this investigation and
all similar Sandia reports. As a preliminary matter, the NRC should also identify all the
Sandia reports by date, title, document number, page count, authors, participating Sandia
staff, participating consultants, involved NRC Staff and contract supervisor, and federal

contract number. The States further request that the NRC grant access to this investigation
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to an independent organization (such as the National Science Foundation or other experts
identified by the States) for an independent evaluation. The NRC should not use the Sandia
reports to support regulatory initiatives without first granting the States an opportunity to
inspect and analyze these reports.

To ensure that emergency response capabilities remain sufficient throughout
decommissioning, there must be a means to certify the preparedness levels of both onsite
and offsite responders. A critical element of 10 C.F.R. § 50.47 is the identification of the
Federal Emergency Management Agency (FEMA) to independently validate the ability of
Offsite Response Organizations (OROs) to respond to an incident at the plant. The NRC
should not eliminate that requirement, since it provides the only way to evaluate all of the
responses to an incident at the plant, including the assistance provided by local fire, police,
EMS, and other responders.

Further, licensees should be required to exercise on a regular basis as outlined in the
current regulations, and should utilize the Department of Homeland Security Exercise and
Evaluation Program (HSEEP) as the baseline methodology for the conduct and evaluation.
HSEEP outlines a range of exercises, from operations-based to discussion-based that
effectively evaluate all parties holistically. The Department of Homeland Security requires
most exercises conducted at the federal and state level to use this methodology, which uses a
building-block approach to exercising. FEMA’s role in evaluating OROs and publishing

thorough after action reports is important not only to Validating the competence of key
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decision-makers, but also to communicating the preparedness of all parties to the general
public.
V. The NRC should eliminate the 60-year delayed decommissioning
option for single-reactor sites, and should require all

decommissioning to be complete within 10 years of the closure of the
last operating reactor at each site.

The States request that the NRC eliminate the 60-year delayed decommissioning
option known as SAFSTOR for single-reactor sites. The NRC should ensure that the
decommissioning rules meet the legitimate and reasonable expectations of host communities
that a site will be decommissioned shortly after it ceases operating.

The underlying rationale for SAFSTOR is outdated and inaccurate. NRC Chairman
Burns recently wrote in a letter to a federal legislator that “[s]cientific studies concluded that
50 years was the optimal time for radioactive decay and would result in radiation dose rates
being reduced to 1%-2% and radioactive waste volumes being reduced to about 10%
compared to the levels that exist at the time of permanent plant shutdown.”” As explained
below, neither claim (the reduction of radiation dose rates to 1%-2% or the reduction of
radioactive waste volumes to 10%) is correct. The reality is that SAFSTOR, in practice, has
become a financial mechanism that licensees use to claim sufficient—or even excess funds—

for decommissioning, when they in fact do not have sufficient funds.

? Letter from NRC Chairman Steven G. Burns to the U.S. Representative Peter Welch (VT) (Nov.
30, 2015) (ADAMS Accession No. ML15303A121).
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Although reductions in radiation dose rates would be significant if workers were
dismantling nuclear facilities without any protective gear, that is obviously not the case.
Rather, improved radiation protection technologies—the same equipment that now allows
nuclear power plant refueling outages to be less than 30 days long—have eliminated the
need to wait to decommission until radiation has naturally decayed. If there were any doubt
as to this, and certainly if delayed decommissioning actually reduced radiation dose rates to
workers by the claimed 98%-99%, then the NRC would not allow for immediate DECON.
But it obviously does, and a number of plants have been immediately decommissioned. Big
Rock Point, Fort St. Vrain, Haddam Neck, Maine Yankee, Rancho Seco, Trojan, Yankee
Rowe, and San Onofre 1 have all completed DECON, and Humboldt Bay 3, LaCrosse, and
Zion 1 and 2 are currently in DECON. This has allowed commercial entities to develop
expertise in carrying out prompt decommissioning via DECON, which further undermines
any claim that immediate DECON poses a greater radiation dose risk to workers.

The NRC is also incorrect in its claim that SAFSTOR leads to “radioactive waste
volumes being reduced to about 10% compared to the levels that exist at the time of
permanent plant shutdown.””® In practice, there in fact appears to be no reduction in
radioactive waste volumes during SAFSTOR, let alone the 90% reduction that NRC cites as
a basis for SAFSTOR. While decay may reduce the number of curies in radioactive

materials, actual waste volumes are not decreased because the reduction is not enough to

6 1d.
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make radioactive materials non-radioactive. Entergy recently confirmed this in its
Decommissioning Cost Estimate for Vermont Yankee: “No process system
containing/handling radioactive substances at shutdown is presumed to meet material
release criteria by decay alone (i.e., systems radioactive at shutdown [will] still be
radioactive over the time period during which the decommissioning is accomplished, due to
the presence of long-lived radionuclides).””’

Indeed, Entergy came to this conclusion after doing specific studies comparing the
SAFSTOR decommissioning option to DECON. The Decommissioning Cost Estimate for
Vermont Yankee shows “666,693” cubic feet of waste at the end of SAFSTOR.?® That
number is higher than the “653,060” cubic feet of waste that Entergy previously estimated
when evaluated immediate DECON.” Consequently, if anything, there is an increase in
waste volumes when decommissioning is delayed. There is thus no technical basis for
delaying decommissioning. And its costs greatly outweigh any benefits. It is time for the

NRC to take the approach followed by other major countries, such as France, which

requires immediate dismantling of closed nuclear reactors.*°

*’ Vermont Yankee Decommissioning Cost Estimate § 5, page 2 (ADAMS Accession No.
ML14357A110).

*1d. at § 5, page 6.

2012 TLG Study for Vermont Yankee at Estimate § 5, page 7; compare also id. (“653,060” cubic
feet of waste with DECON) with id. at § 5, page 8 (“669,899” cubic feet of waste after SAFSTOR).

0 See, e.g., Lachaume, From Operation to Decommissioning: A French Perspective, available at

https:/ /ric.nrc—gateway.gov/docs/abstracts/lachaumej—1—th30-hv.pdf.
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With no technical basis for allowing SAFSTOR, the NRC should accept what has
become obvious—that SAFSTOR, in practice, is a financial mechanism for licensees. The
NRC’s current regulations allow a licensee to state that it has confidence about future
economic conditions and investment market returns. As a result of an NRC regulatory
announcement, nuclear power plants can assume that they will receive a 2% real rate of
return on money in a decommissioning trust fund for each year that decommissioning is
delayed during SAFSTOR. This creates an irresistible incentive for licensees, particularly
merchant generators, to always select SAFSTOR. Consider, for instance, if a licensee has
$500 million in its decommissioning trust fund at the time of closure, and it estimates that
decommissioning will cost $1 billion. If that licensee wanted to choose DECON, the NRC
would require the licensee to come up with another $500 million immediately. If, on the
other hand, the licensee chooses SAFSTOR, it can assume a 2% real rate of return over the
next 55 years, and $500 million suddenly triples into nearly $1.5 billion. Then, rather than a
$500 million shortfall, the licensee now allegedly has “excess” amounts in its
decommissioning trust fund and can even seek an exemption to use those alleged excess
funds for non-decommissioning expenses such as spent fuel management.

As explained below (see infra Part VII), when a licensee is a merchant generator that
might seek to file for bankruptcy, the financial mechanism of SAFSTOR creates a significant

risk that host states—and the NRC itself—may be left with a radiologically contaminated
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site. The NRC should not allow licensees to place public health and the environment at risk
in this way.

Add to this three other factors. First, SAFSTOR introduces tens to hundreds of
millions of dollars in costs that are not incurred if a plant goes into immediate DECON.
These include all of the expenses associated with preparing a plant for SAFSTOR, as well as
security and maintenance costs during the many years the plant is in SAFSTOR. Such an
allocation of resources is wasteful and is not a good use of ratepayer or licensee funds. And
the amount of wasted funds could quickly balloon if contamination ends up spreading to new
places during SAFSTOR. For instance, as Vermont Yankee recently experienced,
uncontaminated groundwater can inundate the basements of contaminated buildings,
picking up radiation as it enters. This increases the amount of contaminated materials that
must be managed and removed. Similarly, a plume of unknown contamination left
unmonitored for decades may expand over time and contaminate other environmental
receptors, escalating cleanup costs significantly.

This is not just theoretical; a report in 2010 by the Organization for Economic
Cooperation and Development (OECD) noted that certain nuclear sites in the United States
saw cleanup costs increase “by factors of two to five times the original estimate” when “leaking

pools or tanks leached into surrounding areas and extended the plant decommissioning
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boundary significantly.”" Indeed, the avoidable costs associated with groundwater intrusion,
building deterioration, security, and spreading contamination have led TLG Services, Inc.
(TLG), a subsidiary of Entergy Nuclear, Inc., to recommend that fossil-fuel sites be
decommissioned immediately after closure.’” Those rationales apply with even more force
to nuclear sites.

Second, several studies have shown that delays in decommissioning can lead to
decommissioning cost increases that more than offset any alleged 2% real rate of return.*”’
Historically, “decommissioning costs have risen between 4.7% and 9.0% per annum since
1986.”** In evaluating a hypothetical situation in which a trust fund begins with $345 million
of an estimated $600 million needed for decommissioning, NRC Staff noted that in the best-
case scenarios there was “about a 1 in 3 chance” of a shortfall, and other cost-escalation
scenarios had “the probability of success declin[ing] to 1%.”* And this dismal success rate
involved only a 22-year delay in decommissioning. Cost increases would have an even larger

impact if a licensee elects the maximum SAFSTOR period. Models have shown that, “in

*' OECD, Cost Estimate for Decommissioning: An International Overview of Cost Elements,
Estimation Practices and Reporting Requirements, at 79-80 (2010), available at https://www.oecd-
nea.org/rwm/reports/2010/nea6831-cost-estimation-decommissioning. pdf (emphasis added).

¥ Direct Testimony and Exhibits of Francis W. Seymore, at 20-21 (Nov. 22, 2011), available at
https://www .xcelenergy.com/staticfiles/xe/Regulatory/Regulatory%20PDFs/PSCo-Electric-2011-
Phase-1/8_Seymore_Testimony.pdf.

33 See, e. g-» NRC Staff, Options to Evaluate Requests to Use Discounted Parent Company Guarantees to Assure
Funding of Decommissioning Costs for Power Reactors (ADAMS Accession No. ML111950031) at 25-34.

*1d. at 33.
*Id. at 32.
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cases where shortfalls occur, adding time to the investment horizon actually increases the
size of the shortfall.”®

Third, as NRC Staff has previously noted, a GAO study shows that market volatility
increases the chances of a shortfall when a licensee is allowed to elect SAFSTOR.*” Because a
mothballed plant has constant maintenance and security expenses throughout SAFSTOR,
withdrawals from a decommissioning trust fund will be “necessary at a time when the
investments have lost value.”® By contrast, because the licensee is not contributing to the
trust fund during this time, it cannot take advantage of market volatility through additional
investments when stock prices are low. Thus, “using SAFSTOR to project larger earnings
credits under the NRC’s deterministic rules may mask an increased risk of shortfalls due to
market volatility.”*

SAFSTOR thus creates significant risks that host states and communities will be left
with a contaminated site 60 years after closure. But, just as importantly, even if a site were
fully decontaminated and restored at the end of SAFSTOR, host communities would be
harmed by having to wait 60 years for that to happen.

It is highly impractical and economically detrimental for host communities to have to

wait up to 60 years for site decommissioning to be completed. SAFSTOR harms host

*Id. at 33.
71d.
¥ 1d.
7 1d.
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communities in at least two ways. First, the presence of a mothballed nuclear power plant
has significant economic impacts on the host community. The most immediate impact is that
it hinders redevelopment of the decommissioning power reactor site. Prompt
decommissioning can lead to a quicker “release” of the site to “unrestricted use” and
accelerate the repurposing of the site for beneficial uses. At many sites, elements of
electricity distribution could be used for a new electric generator sooner if a licensee did
prompt DECON, rather than SAFSTOR. But SAFSTOR creates many other negative
economic impacts on the host communities as well. These include suppressed property
values and less economic activity in the areas surrounding the plant due to reluctance to
move to an area that is scheduled for a major deconstruction and dismantlement activity.
That economic suppression will exist until the plant is decommissioned.

Second, SAFSTOR creates risks to host communities of radiological and non-
radiological environmental contamination of land, food, and water as dormant facilities age.
The elimination of SAFSTOR would eliminate concerns about the deterioration of
structures, systems, and components that might release radioactive materials into the
environment. There is insufficient evidence that former nuclear reactor facilities in
SAFSTOR for up to fifty years or more minimizes the risks to public health and the
environment in the broadest definitions of those risks.

Immediate DECON, by contrast, eliminates these risks to host communities, and

also creates a crucial bridge for local economies in the years immediately after closure. The
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closure of a nuclear power plant can lead to the loss of many jobs, which, in turn, can affect
other local businesses that depended on business from those employees. Immediate DECON
can bring a large number of employees to the area and thus allows the host communities
more time to transition their economies.

Nuclear plant employees also benefit directly from immediate DECON because a
significant number of them can transition to positions related to decommissioning the plant.
These employees, in turn, bring institutional knowledge and other intangible benefits (such
as good working relationships with local and federal regulatory agencies) to the
decommissioning process. Similarly, immediate DECON takes advantage of the institutional
knowledge of federal, state, and local regulators who are already familiar with the plant,
rather than losing this knowledge during the decades between closure and cleanup.

Lastly, prompt decommissioning ensures that the responsible party—the licensee—
covers the decommissioning and site restoration costs. This, in turn, reduces unnecessary
societal transaction costs associated with local communities and States pursuing
compensation and cleanup costs from that party 60 years after the plant ceased revenue-
generating operations.

For these and other reasons, the States strongly support removing SAFSTOR as an
option for single-reactor sites, and requiring that decommissioning be completed within 10
years of the closure of the last operating reactor at each site. Because most, if not all, host

communities support immediate decommissioning of closed nuclear power plants, this
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simple change in NRC regulations would go a long way toward addressing their concerns.
This would in turn foster improved relations between the NRC and host states and
communities.

VI.  The NRC should require a full radiological and non-radiological site

investigation and characterization before, or immediately after, the
plant stops generating power.

Fifteen years ago, the Government Accountability Office (GAO) recommended that
the NRC “require licensees to assess their plant sites for contamination earlier in the
decommissioning process.”** The GAO noted that current NRC requirements create significant
“cost uncertainty” by allowing site characterization to be delayed until two years before
license termination (which can be 60 years after operations cease).*' This creates a risk of
“the discovery of contamination problems late in the decommissioning process, when most
or all of the funds have been spent.”

The States agree with the GAO that early site characterization at nuclear power
plants is crucial. The characterization should address radiological contamination, but it
should also cover the non-radiological hazardous materials and contamination that are

present at all nuclear plant sites. It should include a full identification and assessment of the

locations and amounts of lead, asbestos, polychlorinated biphenyls (PCBs), and other

*0 GAO, NRC’s Assurances of Decommissioning Funding During Utility Restructuring Could Be Improved, at
5, GAO-02-48 (Dec. 2001) (emphasis added).

1 Id.
2 1d.
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hazardous materials onsite. The characterization should require taking representative
samples of all buildings that will be decontaminated or dismantled, and obtaining borings of
soils that may need to be excavated and remediated or disposed of to reach unrestricted
release criteria.

The need for site investigation and characterization is not merely hypothetical, and it
can be a significant cost-saving measure. It is safe to say that previously unknown
contamination has been discovered at every nuclear power plant that has been
decommissioned to date. The extent of the contamination varies, but in several instances
there were significant unanticipated radioactive sources that had to be remediated. For
instance, during the decommissioning of Maine Yankee, the licensee encountered pockets of
highly contaminated groundwater dammed up by existing structures, leading to cost
increases. The Yankee Rowe site in Massachusetts incurred significant cost increases during
decommissioning when PCBs were discovered in paint covering the steel from the vapor
container that housed the nuclear reactor, as well as in sheathing on underground cables.
The situation was much worse at Connecticut Yankee, where previously undiscovered
strontium-90 contamination required excavation and remediation of a 25-foot-deep 225-
foot-long area around the reactor water storage tank. Consequently, the decommissioning
of Connecticut Yankee ended up costing around twice what had been estimated.

The strontium-90 contamination at Connecticut Yankee is particularly concerning

because strontium-90 contamination was also recently discovered at the Vermont Yankee
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site in locations that it had not previously been detected or reported. The extent of that
contamination remains unknown, as there has not been a full site investigation and
characterization of Vermont Yankee.

To avoid these types of situations, the NRC should require that a full site
investigation and characterization occur before, or immediately after, the plant stops
generating power. In particular, the NRC should require that a full site investigation and
characterization occur—and that the results be included in—the site-specific
decommissioning cost estimate and PSDAR. This is again an area where licensees should be
making use of the staff that operated the reactor and thus have institutional knowledge of
where hazardous materials are most likely to be found onsite. Investigation and
characterization of contamination are necessary baseline steps in decommissioning and site
restoration. These steps have to be done at some time, and there are significant benefits to
requiring that they occur sooner, rather than later. To be of the most value to the licensee
and to federal, state, and local regulators, site investigation and characterization should be
performed before, or immediately after, the plant stops generating power.

Thorough site investigation and characterization is necessary to protect public health
and the environment. An early site-wide investigation would allow States to identify,
monitor, and remediate risks to public health and the environment. In addition, the
investigation would allow a licensee to identify and characterize both radiological and non-

radiological contamination simultaneously, and enable the facility to prioritize and sequence
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further characterization and remediation activities. Additionally, as the GAO noted many

years ago, an early and thorough investigation would significantly reduce the likelihood of
discovering unexpected contamination at a later time when the licensee may not have the

funds to address it.

Another reason the NRC should require a full site investigation and characterization
at the earliest possible time is to facilitate state regulation of non-radiological hazardous
contamination. For instance, Vermont law requires that the owner of a closed facility
conduct a site-wide investigation and characterization of any non-radiological contamination
of the site, and then remediate any contamination through appropriate corrective actions.*’
It is difficult for a state agency to fulfill those duties when a licensee has failed to conduct a
comprehensive site investigation to identify and characterize non-radiological contamination
requiring remediation.

The absence of a complete and thorough site-wide investigation and characterization
of contamination at Vermont Yankee has been a significant hindrance to the State of
Vermont’s effort to enforce its federally-authorized RCRA hazardous waste program and
state laws requiring the clean-up of contaminated sites. The Vermont Agency of Natural

Resources has had to instead rely on piecemeal documentation and historical records to

identify the location and extent of contamination that may exist onsite. Despite subrnitting

* See 10 V.S.A. § 6615; Vermont Hazardous Waste Management Regulations (VHWMR) § 7-
309(c).
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several Requests for Information and Records to Entergy, the Agency has yet to obtain much
of the information it seeks. Consequently, the scope of non-radiological contamination at
Vermont Yankee, and the extent and associated costs of the work needed to fully restore the
site, remain unclear.

This has created many problems for the State of Vermont, and it will be a problem
for other States as well if the NRC fails to address this issue. For instance, the NRC has long
recognized that states have authority over ultimate site restoration standards at a closed
nuclear power plant. This has led some states to require licensees to set aside funding for
site restoration. But without a comprehensive site characterization, it is difficult to evaluate
whether those funds will be adequate to cover the activities that will be required to restore
the site to unrestricted use.

Further, early site investigation and characterization will require licensees to work
cooperatively with the federal, state, and local officials who will be involved in the
decommissioning and site restoration process. This would include setting up systems for
information sharing with these regulatory officials. This would help build trust among all of
the entities involved in decommissioning and site restoration.

Early site investigation and characterization also facilitates determining the scope of
an ongoing environmental surveillance program to monitor health and environmental risks
during the decommissioning and site restoration process. The requirements for a site-wide

investigation of contamination and imp]ementation of an environmental monitoring
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program are especially important if the NRC continues to allow delays in the
commencement of decommissioning.
VII. The NRC must ensure that merchant generators (or their affiliates
and parent corporations) pay for all expected and unexpected

decommissioning, site restoration, spent fuel management, and other
expenses.

Current NRC regulations provide important protections for decommissioning trust
funds, but they do not require enough financial assurance that merchant generators will have
the funds to pay for all expected and unexpected expenses once they cease operating. Many
of the issues raised here are matters that are pending before the Commissioners, in a
Petition filed by the State of Vermont and two utilities (Petition),* and supported by the
Commonwealth of Massachusetts and the States of Connecticut and New Hampshire.* The
States respectfully request that NRC Staff monitor that Petition and incorporate into the
proposed rulemaking any requirements that the Commissioners impose on licensees

regarding the use of decommissioning trust funds in response to that Petition.

* Petition of the State of Vermont, the Vermont Yankee Nuclear Power Corporation, and Green
Mountain Power Corporation for Review of Entergy Nuclear Operation, Inc.’s Planned Use of the
Vermont Yankee Nuclear Decommissioning Trust Fund (Nov. 5, 2015) (ADAMS Accession No.
ML15309A758); see also Reply of the State of Vermont, the Vermont Yankee Nuclear Power Corporation,
and Green Mountain Power Corporation for Review of Entergy Nuclear Operation, Inc.’s Planned Use of
the Vermont Yankee Nuclear Decommissioning Trust Fund (Dec. 17, 2015) (ADAMS Accession No.
ML15351A530).

* Reply of the Commonwealth of Massachusetts and the States of Connecticut and New Hampshire
to NRC Staff’s and Entergy’s Answers to the Petition of the State of Vermont, the Vermont Yankee
Nuclear Power Corporation, and Green Mountain Power Corporation for Review of Entergy Nuclear
Operation, Inc.’s Planned Use of the Vermont Yankee Nuclear Decommissioning Trust Fund (Dec. 17,
2015) (ADAMS Accession No. ML15351A531).

48



a. The NRC should prevent nuclear decommissioning trust funds from
being used for spent fuel management or any other non-
decommissioning expenses until decommissioning is complete.

The NRC should maintain the current regulatory requirement that decommissioning
trust funds must be used for decommissioning expenses only. NRC regulations explicitly
prohibit the use of decommissioning funds for any purpose other than legitimate
decommissioning expenses that reduce residual radioactivity at the site. 10 C.F.R.

§§ 50.75(h), 50.82(a)(8)(i)(A). Those regulations should remain in place, and licensees
should not be exempted from them.

b. The NRC should confirm that “decommissioning” expenses are

limited to activities that reduce radiological contamination at the
site.

It is the States’ position that current regulations clearly limit the definition of
“decommissioning” to activities that “reduce residual radioactivity” at the site.*® As the NRC
has made clear, “[dJecommissioning activities do not include the removal and disposal of spent fuel
which is considered to be an operational activity or the removal and disposal of
nonradioactive structures and materials beyond that necessary to terminate the NRC

license.”*” Further, decommissioning “do[es] not include the cost of demolition and removal

of noncontaminated structures, storage and shipment of spent fuel, or restoration of the

410 C.F.R. § 50.2.

*7 General Requirements for Decommissioning Nuclear Facilities, 53 Fed. Reg. 24018-01, 24018 (1988)
(emphasis added).
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site.”*® Rather, only costs that “reduce residual radioactivity” can be withdrawn from a
decommissioning fund.*’

Despite these clear requirements, licensees have used decommissioning trust funds
for non-decommissioning activities, either after obtaining an exemption or without even
applying for one. The NRC should therefore confirm that decommissioning trust funds
cannot be used for expenses such as spent fuel management, property taxes, emergency
preparedness, insurance and legal fees, lobbying fees, payments to host states and
communities, or disposal of non-radiologically-contaminated materials.

c. The NRC and the federal government should not allow licensees and
affiliated corporations to arrange their way out of decommissioning
liability.

As explained in detail in the Petition and in the State’s response in Part V above, the

NRC has never truly addressed the financial consequences of the nuclear industry’s move
from rate-regulated entities to merchant generators. The NRC must review its financial
assurance requirements and take a number of actions to ensure that merchant generators
will pay for all expected and unexpected decommissioning, site restoration, spent fuel
management, and other expenses.

In addition to eliminating the financial mechanisms associated with SAFSTOR and its

alleged 2% real rate of return, the NRC needs to change the amount of financial assurance

*1d. at 24028.

* Standard Review Plan for Decommissioning Cost Estimates for Nuclear Power Reactors, NUREG-1713,
Final Report, at 4, § (B)(3) (2004).
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beyond 100% of estimated expenses. The NRC should look to examples of what the free
market requires in terms of financial assurances when a licensee sells a nuclear power plant
for decommissioning. For instance, the sale of the Zion facility included a financial assurance
that began at 120% of estimated costs and increased to 200%.°° Requiring 200% is
reasonable in light of historical instances such as Connecticut Yankee, where costs were
actually around double what was anticipated.

The cost increase at Connecticut Yankee cannot be viewed as an isolated instance.
Decommissioning a nuclear power plant is a major industrial activity with many unknowns.
The NRC’s website currently claims that “[a]lthough there are many factors that affect
reactor decommissioning costs, generally they range from $300 million to $400 million.”'
Yet several years ago the NRC recognized that under its “minimum formula” for
decommissioning, every reactor will cost more than $400 million to decommission. >’
Further, in the few instances where operators have done site-specific cost estimates, the

NRC has now seen multiple examples where those estimates resulted in expected costs of

roughly double what the minimum formula predicted.>® In particular, four reactors (Diablo

** NRC Staff, Options to Evaluate Requests to Use Discounted Parent Company Guarantees to Assure Funding
of Decommissioning Costs for Power Reactors (ADAMS Accession No. ML111950031) at 24.

' NRC, Backgrounder on Decommissioning Nuclear Power Plants, http:/ /www .nrc.gov/reading-
rm/doc-collections/ fact-sheets/ decommissioning. html#improv.

> See, e.g., NRC, SECY-13-0105, at Summary Table, available at http://www .nrc.gov/reading-
rm/doc-collections/commission/secys/2013/2013-0105scy.pdf (listing estimated costs under the NRC’s

minimum formula ranging from $438 million to over $1 billion).

>3 See id.
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Canyon 1, Diablo Canyon 2, San Onofre 2, and San Onofre 3) each went from an estimate
of $521 million to estimates of over $1 billion.>*

The Department of Energy has a similar track record of routinely underestimating
the costs of remediating radiological contamination at some of the nuclear sites that it
oversees. For instance, a 2008 GAO report notes that 5 DOE cleanup sites already have cost
overruns of more than 40% at best, and at least one of those sites is at risk of more than
doubling its expected costs.”’

All of this is strong evidence that decommissioning cost estimates truly are
“estimates.” They are by no means guarantees. If a significant and unexpected
decommissioning cost increase occurs at any merchant generator facility, it is unclear where
the extra money will come from. That is a risk that the States should not have to face.

Requiring additional financial assurances from merchant generators would not be a
major burden, as these licensees could provide the additional financial assurances through
parental contributions, obligations, or trusts. That would reallocate risk appropriately from
host states and communities to the plant owner and their affiliates and parent companies,

which benefitted financially from many years of plant operations.

*1d.

> GAO, Action Needed to Improve Accountability and Management of DOE’s Major Cleanup Projects, GAO-
08-1081 (Sept. 2008), at 13, http://www.gao.gov/new.items/d081081.pdf.
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VIII. Any more stringent regulations should apply to plants already in
decommissioning, and the NRC should more generally limit
exemptions to exceptional, unforeseen situations, based on objective
criteria, with public participation and hearing rights before it
considers additional exemptions from decommissioning regulations.

The States request that the NRC adopt the changes suggested in these Comments.
Where those changes create more stringent requirements for licensees, the licensees
generally should have to abide by the new regulations even if the licensee has already ceased
power operations. This is necessary to ensure that all host states and communities receive
the benefits of new regulations, such as additional financial assurance requirements. The
NRC has unfortunately indicated in the ANPR that, until the new requirements of the Rule
are adopted, licensees will “continue to use existing regulatory processes . . . to establish
their decommissioning regulatory framework.”® But the NRC has full authority to change
its position on this, and it should do so. Where the regulations provide greater protections
for public health and the environment, those protections should flow to all citizens
regardless of the status of the plant they host.

Further, to ensure that the current and any new decommissioning rules are actually
followed, it is incumbent on the NRC to change its exemption process. Commissioner
Baran recently noted that one of the “two main purposes for the decommissioning

rulemaking effort that is now underway” is so that the NRC can “move away from regulating

> See 80 Fed. Reg. 72362, Section IV(B).
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by exemption in this area.”” Commissioner Baran correctly noted that “[t]he exemption
approach isn’t efficient for anyone and it provides no opportunity for public comment.”*
The NRC must limit the exemption process to exceptional, unforeseen situations,
based on objective criteria, and the NRC must provide for public participation and hearing
and discovery rights in the exemption process. Without these changes, it is unclear what
purpose is actually served by the significant rulemaking that the NRC has decided to
undertake. If licensees remain free to apply for exemptions, and NRC Staff does not change
the way it has treated exemptions historically, licensees could get all of the benefits of
relaxed regulations, and then be exempted from any more stringent regulations. The losers
in such a system would be all other stakeholders, including the States, particularly if the
NRC continues to stand by its current view that exemptions can be granted without any
opportunity for a hearing or even any public input at all.*” Such an unbalanced system does
not protect public health and the environment, and it erodes public confidence in the overall
decommissioning process. It is also at odds with the NRC’s own stated principles for good

regulation because, for instance, it provides the public with no “opportunity to

participate. 760

*’Remarks by NRC Commissioner Jeff Baran, 2016 Regulatory Information Conference March 9,
2016, No: S-16-004, at 5, available at http://pbadupws.nrc.gov/docs/ML1606/ML16069A222.pdf.

¥ 1d.

**For instance, on at least one recent occasion, a State specifically requested an opportunity to
participate in an exemption proceeding, and NRC Staff denied the request.

““NRC, Values: Principles of Good Regulation, http://www .nrc.gov/about-nrc/values.html.
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IX. The proposed regulatory Changes will require site-specific analyses as
part of any rulemaking proceeding.

Each of the more than 100 operating or post-operations commercial nuclear power
plants in the United States has a unique license issued by the federal government that details
conditions under which it may operate, including, for instance, what river water levels,
wind speeds, hurricane surge levels, or seismic forces require a shutdown. The regulatory
changes now under consideration by the Commissioners and Staff will have widely differing
effects at each of the nation’s more than 60 power reactor sites depending on the unique
characteristics of the host communities and each facility’s operational history. For example,
Vermont Yankee has an operational history of leaking underground pipes that produced
subsurface plumes of Strontium-90 migrating towards the Connecticut River; Seabrook has
saltwater intrusion that affects its concrete structures; the September 11 attackers likely
considered attacking Indian Point; additional seismic hazards have been identified at the
Diablo Canyon site; the Mississippi River flooded the Fort Calhoun site in 2011; and recent
articles reported radiation seeps from Turkey Point into Biscayne Bay.

In any rulemaking proceeding, to comply with the Administrative Procedure Act, the
Atomic Energy Act, and the National Environmental Policy Act, the NRC must prepare,
among other things, a safety evaluation, an environmental impact statement, and a
regulatory analysis. Each of those evaluations must, in turn, examine the site-specific
impacts to the host communities and the environment, including the identification of various

means to eliminate or mitigate those impacts.
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X. In addition, the States submit the following comments concerning
the additional questions that NRC Staff asked in the ANPR.

In addition to the above comments, the States provide the following responses to the
specific questions NRC Staff has asked in the ANPR:

a. Questions Related to Emergency Preparedness Requirements for
Decommissioning Power Reactor Licensees

EP-1 (a) See the States’ response in Part IV above.

What specific EP
requirements in § 50.47
and appendix E to 10
CEFR part 50 should be
evaluated for
modification, including
any EP requirements not
addressed in previously
approved exemption
requests for licensees
with decommissioning
reactors?

EP-l(b) See the States’ response in Part IV above.

What existing NRC EP-
related guidance and
other documents should
be revised to address
implementation of
changes to the EP
requirements?
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EP-1(c)

What new guidance
would be necessary to
support implementation
of changes to the EP

requirements?

If any changes are made to the EP requirements, the States
request that the NRC explain how the effectiveness of an all-
hazards Emergency Plan can be retained without the training,
equipment, and funding with offsite radiological emergency
response plans. Additionally, the States request that any NRC
guidance identify how the continued effectiveness of an all-
hazards emergency plan to a radiological-based emergency is
assessed when there are no testing or remediation standards
in place to demonstrate effectiveness against such an
emergency.

Further, the States request that any new NRC guidance be
thoroughly reviewed by FEMA, in cooperation with the
representatives of affected States, for its practicality, rather

than having FEMA defer to the NRC.

EP-2(a)

Rulemaking may involve a
tiered approach for
modifying EP
requirements based on
several factors, including,
but not limited to, the
source term after
cessation of power
operations, removal of
fuel from the reactor
vessel, elapsed time after
permanent defueling, and
type of long-term onsite
fuel storage.

a. What tiers and
associated EP
requirements would be
appropriate to consider
for this approach?

The States appreciate the NRC’s willingness to consider a
tiered approach to modifying certain EP requirements,
particularly an approach that looks at the type of long-term
onsite fuel storage. As explained in detail in Part IV above,
the States believe that robust emergency protocols, including
the ERDS system (for its radiological monitoring and
meteorological information) and a 10-mile EPZ, must remain
in place whenever fuel is stored in a spent fuel pool.
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EP-2(b)

What factors should be
considered in establishing
each tier?

One of the most important factors—and one that licensees
and the NRC have ignored to date—is the expectation of the
host communities regarding what constitutes adequate
emergency protection. As explained earlier, spent fuel poses
a greater risk to the public when it is stored in a spent fuel
pool (an active system) than when it is in dry cask storage (a
passive system). The public thus justifiably expects robust
emergency protocols, including ERDS and a 10-mile EPZ to
remain in place whenever fuel is stored onsite in a spent fuel

pool.

As previously noted, these protections are particularly
important for the many nuclear power plants that do not have
a full containment structure surrounding the spent fuel pool.

Other factors to consider should include updated data
regarding population, meteorology, geography, geology, and
hydrology, the quality of first responders (e.g., are they first
responders by profession or are they volunteers?), the
proximity of U.S. military installations that could assist in an
emergency response, and the proximity of other, nearby
nuclear power plant or otherwise secure facilities that could
supplement the decommissioning plant’s emergency plan.

On this last factor, it is important to note that some states
have only one nuclear power plant. That is the case for
Vermont, for instance. Thus, when that plant closes and the
licensee is allowed to reduce funding, training, and other
support for local emergency responders, the host state has no
one providing this crucial funding, training, and support.

EP-2(c)

What type of basis could
be established to support
each tier or factor?

Again, as noted, the bases should include scientific analysis
and community expectations, with a recognition at all times
that the issue of radiological contamination of food, water,
and land warrants taking a precautionary approach to
emergency preparedness.
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EP-2(d)
Should the NRC consider

an alternative to a tiered
approach for modifying
EP requirements? If so,
provide a description of a
proposed alternative.

As explained in detail in Part IV above, whatever approach
the NRC takes, it should be in line with the expectations of
host communities that robust emergency protocols remain in
place whenever spent fuel is stored in a spent fuel pool.

EP-3(a)

Presently, licensees at
decommissioning sites
must maintain the
following capabilities to
initiate and implement
emergency response
actions: Classify and
declare an emergency,
assess releases of
radioactive materials,
notify licensee personnel
and offsite authorities,
take mitigative actions,
and request offsite
assistance if needed.
What other aspects of
onsite EP and response
capabilities may be
appropriate for licensees
at decommissioning sites
to maintain once the
requirements to maintain
formal offsite EP are
discontinued?

This question assumes that offsite emergency preparedness
requirements should be discontinued for all licensees at
decommissioning sites. As noted earlier, the States’ position
is that so long as fuel remains in a spent fuel pool, the
emergency preparedness requirements of § 50.47 and
appendix E to 10 C.F.R. part 50 should remain in place.
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EP-3(b)

To what extent would it
be appropriate for
licensees at
decommissioning sites to
arrange for offsite
assistance to supplement
onsite response
capabilities? For example,
licensees at
decommissioning sites
would maintain
agreements with offsite
authorities for fire,
medical, and law
enforcement support.

The NRC must continue to require licensees to maintain
agreements with offsite response organizations such as local
fire, police, rescue, and state-level emergency response
assets. Licensees must be required to present those
agreements, fully executed, to the NRC before any
regulatory or licensure changes can be executed. These
agreements must continue to outline not only onsite
assistance to be provided but also emergency notification and
warning parameters and ongoing responsibilities of both
entities onsite and offsite.

EP-3(c)

What corresponding
changes to

§ 50.54(s)(2)(ii) and
50.54(s)(3) (about U.S.
Federal Emergency
Management Agency
(FEMA)-identified offsite
EP deficiencies and FEMA
offsite EP findings,
respectively) may be
appropriate when offsite
radiological emergency
plans would no longer be
required?

Again, this question assumes that emergency preparedness
requirements would be lifted for all decommissioning sites,
when it is important that these requirements remain in place
for licensees that continue to store spent fuel in pools.
Currently, in defining the penalties related to a lack of
reasonable assurance, 10 §§ 50.54(s)(2)(ii) and 50.54(s)(3)
ensures the licensee is prepared for an emergency and
continues to do so by working closely with offsite response
organizations. Without some method of regulatory
substantiation, as is provided by FEMA’s evaluations of offsite
response organization preparedness, there is no means to
provide reasonable assurance that the licensee and offsite
response organizations can handle an incident at a
decommissioning power plant.
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EP-4(a)
Should § 50.54(q) be

modified to recognize
that nuclear power
reactor licensees, once
they certify under

§ 50.82, “Termination of
License,” to have
permanently ceased
operation and
permanently removed
fuel from the reactor
vessel, would no longer
be required to meet all
standards in § 50.47 and
all requirements in
appendix E? If so,
describe how.

No. As noted in other responses and in Part IV above, the
States’ position is that so long as fuel remains in a spent fuel
pool, the emergency preparedness requirements of § 50.47
and appendix E to 10 C.F.R. part 50 should remain in place.
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EP-4(b)

Should nuclear power
reactor licensees, once
they certify under § 50.82
to have permanently
ceased operation and
permanently removed
fuel from the reactor
vessel, be allowed to
make emergency plan
changes based on § 50.59,
“Changes, Tests, and
Experiments,” impacting
EP related equipment
directly associated with
power operations? If so,
describe how this might
be addressed under

§ 50.54(q).

No. The processes of 10 C.F.R. § 50.59, “Changes, Tests,
and Experiments,” are insufficient for the thorough and wide-
ranging impacts of emergency planning requirements and
interim guidance during decommissioning. Modifying the
effectiveness of emergency plans is the single technical area
that the Commissioners have not delegated to the NRC Staff.
The purpose of 10 C.F.R. § 50.59 is to allow a reactor
licensee to make minor modifications without NRC technical
review. The NRC should not move to that significantly lower
level of oversight for emergency planning requirements.

As indicated by the NRC’s decision not to delegate authority
in this one technical area, any changes to emergency plans
require significant public attention. As noted earlier, there is
significant public interest in emergency preparedness
measures at decommissioning plants. Allowing emergency
plan changes to be made via a § 50.59 process could limit
public input and endanger public health and the environment.

Additionally, it is not clear that there are enough emergency
plan-related change requests to warrant such a drastic shift in

NRC policy to date.
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EP-5
Under § 50.54(t), nuclear

power reactor licensees
are required to review all
EP program elements
every 12 months. Some
EP program elements
may not apply to
permanently shut down
and defueled sites; for
example, the adequacy of
interfaces with State and
local government officials
when offsite radiological
emergency plans may no
longer be required.
Should § 50.54(t) be
clarified to distinguish
between EP program
review requirements for
operating versus
permanently shut down
and defueled sites? If so,
describe how.

No. The requirements in § 50.54(t) should be maintained to
ensure that emergency preparedness programs onsite include
the interface with state and local government. Without this,
it is unclear how similar validation will be achieved under the
requirements for ISFSIs under 10 C.F.R. § 72.32 since
similar language is not included. The fact that similar
language does not exist for ISFSIs is greater cause for concern
and raises questions about the simplified emergency
preparedness requirements of those facilities. This
inconsistency lends even more credence to the need for the
requirements of § 50.47 and appendix E to 10 C.F.R. part 50

to remain in place.
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EP-6

The Emergency Response
Data System (ERDS)
transmits key operating
plant data to the NRC
during an emergency.
Under § 50.72(a)(4),
nuclear power reactor
licensees are required to
activate ERDS within 1
hour after declaring an

emergency at an “Alert”
or higher emergency
classification level. Much
of the plant data, and
associated
instrumentation for
obtaining the data, would
no longer be available or
needed after a reactor is
permanently shut down
and defueled. Section
V1.2 to appendix E of 10
CEFR part 50 does not
require a nuclear power
facility that is shut down
permanently or
indefinitely to have
ERDS. At what point(s)
in the decommissioning
process should ERDS
activation, ERDS
equipment, and the
instrumentation for
obtaining ERDS data, no
longer be necessary?

State emergency response personnel have been trained in
how to use the Emergency Response Data System (ERDS)
and have been ERDS users for many years. The States find the
system valuable during actual emergencies and emergency
exercises. Although some ERDS parameters are no longer
useful after the cessation of reactor power operations, other
parameters are crucial—in particular, meteorological data
and radiation levels from the site. The NRC should ensure
that this information remains available to offsite response
organizations through redundant pathways.

The NRC should acknowledge that ERDS is used in many, if
not all, state Radiological Emergency Response Plans (RERP)
to communicate real-time meteorological and radiological
monitoring data at the site to State Emergency Operations
Centers. This information aids decision-makers in
determining protective actions for the general public due to
emergency conditions at a site. Real-time meteorological and
radiological monitoring data is crucial during a radiological
incident. If that real-time data can be provided to a State
Emergency Operations Center through alternative reliable
pathways, ERDS may no longer be needed. However, if no
other real-time means is provided, the meteorological and
radiological data from ERDS must be retained at least until all
spent nuclear fuel is removed from spent fuel pools.
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EP-7
Under § 50.72(a)(1)(i),

nuclear power reactor
licensees are required to
make an immediate
notification to the NRC
for the declaration of any
of the emergency classes
specified in the licensee’s
NRC-approved
emergency plan.
Notification of the lowest
level of a declared
emergency at a
permanently shut down
and defueled reactor
facility may no longer
need to be an immediate
notification (e.g., consider
changing the immediate
notification category for a
Notification of Unusual
Event emergency
declaration to a 1-hour
notification). What
changes to

§ 50.72(a)(1)(i) should be
considered for
decommissioning sites?

The regulations in § 50.72(a)(1)(i) specify that the licensee
will make a notification to the NRC after a declaration of an
emergency class in its emergency plan. Licensees of
decommissioning sites are still required to have an emergency
plan with an approved Emergency Action Level (EAL)
scheme. For the majority of the decommissioned sites, that
EAL scheme includes two of the emergency classifications,
Unusual Event and Alert. While the circumstances have
changed at each of these facilities, it remains important for
both the NRC and the host states to know as soon as possible
if a declaration has been made. This is especially relevant
when a hostile action is in progress or has occurred. In this
case, responders need to be notified as soon as possible so
that the safety of people both inside and outside the site
boundary can be addressed. For this reason, as well as other
potential hazards that could precipitate the declaration of an
emergency, the notification timelines in § 50.72(a)(1)(i) need
to be maintained throughout decommissioning.

The initial declaration of an EAL results in a flurry of activity
at a reactor site, regardless of whether the power reactor is in
operation or has stopped generating power. In particular, the
Emergency Response Organization begins mobilization, and
the posture of site security personnel changes. In short, a
significant physical movement of power plant staff begins,
which can be a source of confusion (particularly if a hostile
action condition disrupts this movement). The States oppose
any relaxation of the immediate notification requirement for
Unusual Events. With Unusual Events only declared at the
onset of an emergency condition, the idea of delaying the
NRC notification increases the risk that it will be lost, and
possibly not made, during the confusion as power plant staff
mobilizes. For consistency, the NRC should keep the
requirement for immediate notification at the entry of any
Emergency Action Level, including Unusual Event.
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EP-8

Under

§ 50.72(b)(3)(xiii),
nuclear power reactor
licensees are required to
make an 8-hour report of
any event that results in a
major loss of emergency
assessment capability,
offsite response
capability, or offsite
communications
capability (e.g., significant
portion of control room
indication, emergency
notification system, or
offsite notification
system). Certain parts of
this section may not apply
to a permanently shut
down and defueled site
(e.g., a major loss of
offsite response capability
once offsite radiological
emergency plans would
no longer be required).
What changes to

§ 50.72(b)(3)(xiii) should
be considered for

decommissioning sites?

The notification requirements detailed in § 50.72(b)(3)(xiii)
have previously been important from a regulatory perspective
and have ensured the NRC could follow up with a thorough
inspection of the licensee to ensure all safety and plants
systems were adequately restored. This 8-hour notification
requirement, and the other notification timelines listed in

§ 50.72, are not only a regulatory means for follow-up, but
also ensure basic safety for both workers onsite and the
general public offsite. For instance, Vermont has experienced
several cases in which natural hazards such as snow, ice, and
flooding events have impaired offsite communications and
emergency response capabilities. Providing a framework for
notification allows the host state to have accurate and timely
information to provide assistance at the site. Especially in
times when a disaster has impeded the ability of offsite
response organizations to assist the licensee in a timely
manner, communicating ongoing issues at the site early and
often could save lives. The States thus oppose changes to the
notification timelines in § 50.72.
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b. Questions Related to the Physical Security Requirements for

Decommissioning Power Reactor Licensees

PSR-1
Identify any specific

security requirements in
§ 73.55 and appendices B
and C to 10 CFR part 73
that should be considered
for change to reflect
differences between
requirements for
operating reactors and
permanently shut down
and defueled reactors.

At of this time, the NRC has not shared such information
with the States. The States are not privy to the details of
implementing the physical security requirements of 10
C.E.R. part 73 and its appendices at any nuclear power
station. Nor has the NRC shared all Sandia reports and
documents with the States. Consequently, the States are not
in a position to assess whether any 10 C.F.R. part 73 physical
security requirements could be relaxed for a
decommissioning power reactor. Accordingly, the States
recommend that the physical security requirements for
operating power reactors remain fully applicable to
decommissioning power reactors.

The States are aware that, despite Congressional
authorization to do so, the NRC’s design basis threat (DBT)
rule promulgated in the wake of the September 11, 2001
events does not include airplane impacts within its scope. The
States are also aware that the NRC has exempted existing
nuclear power plants from analyzing the consequences of
airplane impacts. The NRC should amend the DBT rule to
include large commerecial jet airplanes within its scope and to
require licensees to analyze the consequences of airplane
impacts to unprotected spent fuel pools.
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PSR-2(a)

Are there any suggested
changes to the physical
security requirements in
10 CFR part 73 or its
appendices that would be
generically applicable to a
decommissioning power
reactor while spent fuel is
stored in the SFP (e.g.,
are there circumstances
where the minimum
number of armed
responders could be
reduced at a
decommissioning
facility)? If so, describe
them.

The States are not privy to the details of implementing the
physical security requirements of 10 C.F.R. part 73 and its
appendices at any nuclear power station. Consequently, the
States are not in a position to assess whether any 10 C.F.R.
part 73 physical security requirements could be relaxed for a
decommissioning power reactor. Moreover, it is not clear
why fewer armed responders would be needed to respond to
an incident just because the incident occurs after fuel has been
moved out of the reactor and its containment structure.

Nonetheless, the States incorporate their response to the
previous question. The State of Vermont further notes that
after Vermont Yankee shutdown, the plant owner modified
its on-duty security force requirements through the
realignment of security forces and the demolition of several
plant support structures deemed unnecessary after permanent
shut down and defueling. This suggests that the current 10
C.F.R. part 73 physical security requirements are not overly
burdensome. Accordingly, the States recommend that the
current physical security requirements remain unchanged.

The States further recommend that when decommissioning
power reactor licensees consider demolishing non-essential
plant structures to simplify their site security plans, the
evaluation must include the cost and physical impact of
addressing state non-radiological hazardous material clean-up

requirements .

The States also remind the NRC that its Force on Force
Security Working Group is currently preparing
recommendations to clarify security force training and
procedures that could have impacts on decommissioning
power reactor sites. These should be reviewed as part of the
Reactor Decommissioning Rulemaking efforts.
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PSR-2(b)

Which physical security
requirements in 10 CFR
part 73 should be
generically applicable to
spent fuel stored in a dry
cask independent spent
fuel storage installation?

The States are not privy to the details of implementing the
physical security requirements of 10 C.F.R. part 73 and its
appendices at any nuclear power station. Consequently, the
States are not in a position to assess whether any 10 C.F.R.
part 73 physical security requirements could be relaxed for a
decommissioning power reactor. Accordingly, the States
recommend that the physical security requirements for
operating power reactors remain fully applicable to
decommissioning power reactors and spent fuel stored in a
dry cask independent spent fuel storage installation.

PSR-2(c)

Should the DBT for
radiological sabotage
continue to apply to
decommissioning
reactors? If it should cease
to apply in the
decommissioning process,
when should it end?

The radiological sabotage design basis threat (DBT) should
remain in effect at decommissioning plants until all Spent
Nuclear Fuel has been removed from the Spent Fuel Pool.

Not only should the DBT for radiological sabotage continue
to apply, but beyond DBT bases should be applicable to
decommissioning reactors. For instance, a severe natural
disaster combined with a fire, industrial accident, or
transportation incident demands adequate onsite and offsite
planning and resources. A terrorist or other hostile action,
alone or in conjunction with other incidents, could also
adversely affect public health and the environment onsite and
offsite. This application of DBT and beyond DBT should not
end until all licenses at the site, including any independent
spent fuel storage installation license, are terminated by the
NRC. The investments to meet the DBT and beyond DBT
incidents are well worth the potential consequences should an
event actually occur. The earthquake, tsunami, and
consequent reactor and spent fuel meltdowns at Fukushima in
2011 demonstrated that previously unanticipated events can
occur.
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PSR-3

Should the NRC develop
and publish additional
security-related
regulatory guidance
specific to
decommissioning reactor
physical protection
requirements, or should
the NRC revise current
regulatory guidance
documents? If so,
describe them.

The States are not privy to the details of implementing the
physical security requirements of 10 C.F.R. part 73 and its
appendices at any nuclear power station. Consequently, the
States are not in a position to assess whether any 10 C.F.R.
part 73 physical security requirements could be relaxed for a

decommissioning power reactor.

The States note that after Vermont Yankee shutdown, the
plant owner made changes to its site security plan in fairly
short order. This suggests that the current 10 C.F.R. part 73
physical security requirements are not overly burdensome.
Accordingly, the States recommend that the current physical

security requirements remain unchanged.

The States further recommend that when decommissioning
power reactor licensees consider demolishing non-essential
plant structures to simplify their site security plans, the
evaluation must include the cost and physical impact of
addressing state non-radiological hazardous material clean-up

requirements .

The States also remind the NRC that its Force on Force
Security Working Group is currently preparing
recommendations to clarify security force training and
procedures that could have impacts on decommissioning
power reactor sites. These should be reviewed as part of the
Reactor Decommissioning Rulemaking efforts.

Finally, if the NRC is going to publish further guidelines or
revise current regulations, it should require licensee
consideration of all DBT and beyond DBT incident analysis.
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PSR-4

What clarifications should
the NRC make to target
sets in § 73.55(f) that
addresses permanently
shut down and defueled
reactors?

The States are not privy to the details of implementing the
physical security requirements of 10 C.F.R. part 73 and its
appendices at any nuclear power station. Consequently, the
States are not in a position to assess whether any 10 C.F.R.
part 73 physical security requirements could be relaxed for a

decommissioning power reactor.

Nonetheless, to the extent the question is whether to
eliminate permanently abandoned systems, structures, or
components from target set considerations at a permanently
shut down site, the answer is No. It is not prudent to
eliminate previously identified target sets simply because they
are now a permanently abandoned system, structure, or
component. (For instance, the system, structure, or
component can still create line of sight considerations.) The
only way that a permanently abandoned system, structure, or
component can be completely eliminated from target set
considerations is if the system, structure, or component is
completely removed from the permanently shut down site.

The States further recommend that when decommissioning
power reactor licensees consider a permanently abandoned
system, structure, or component to modify their target sets
or simplify their site security plans, the evaluation must
include the cost and physical impact of addressing state non-
radiological hazardous material clean-up requirements
associated with the removal of the abandoned system,

structure, or component.
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PSR-5

For a decommissioning
power reactor, are both
the central alarm station
and a secondary alarm
station necessary? If not,
why not? If both alarm
stations are considered
necessary, could the
secondary alarm station
be located offsite?

The secondary alarm station should remain for
decommissioning power reactors. A secondary system is
necessary to guard against potential hardware failures in the
central alarm station, which leave the decommissioning
facility without valid information for one or more significant
alarm functions. While the States do not object to the idea of
remote access to central alarm or secondary alarm station
information, both onside alarm stations must be maintained,
since remote access systems can be disrupted as a result of
offsite systems or equipment beyond the control of the

decommissioning power reactor site.
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PSR-6(a)

Section 73.54 clearly
states that the
requirements for
protection of digital
computer and
communications systems
and networks apply to
power reactors licensed
under 10 CFR part 50
that were licensed to
operate as of November
23, 2009. However,

§ 73.54 does not
explicitly mention the
applicability of these
requirements to power
reactors that are no
longer authorized to
operate and are
transitioning to
decommissioning. Are
any changes necessary to
§ 73.54 to explicitly state
that decommissioning
power reactors are within
the scope of § 73.54? If

so, describe them.

Section 73.54 clearly states that all licensed power reactors
must develop and submit a cybersecurity plan for NRC
review and approval (that will meet the requirements

of 73.54) no later than November 23, 2009. Unless their
reactor licenses have been terminated through NRC action,
permanently shut down and decommissioning power reactors
are still NRC-licensed facilities, albeit ones that are not
permitted to generate power. In this respect, permanently
shut down and decommissioning power reactors are no
different than an operating power reactor assigned to NRC
oversight Category 5. Category 5 oversight reactors are

clearly still subject to § 73.54 requirements. Hence,
permanently shut down and decommissioning power reactors
are still clearly subject to these requirements. Consequently,

no changes to § 73.54 are necessary to clarify that this
section is applicable to permanently shut down and

decommissioning power reactors.
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PSR-6(b)
Should there be reduced

cyber security
requirements in § 73.54
for decommissioning
power reactors based on
the reduced risk profile
during decommissioning?
If so, what would be the
recommended changes?

In general, No. The States oppose reducing cyber security
requirements in any systems, structures, or components that
remain actively in service or potentially useable in response
to an emergency or abnormal condition at a decommissioning
power reactor site. However, the States are open to
eliminating cyber security requirements at a decommissioning
power reactor site for digital assets in systems, structures, or
components that have been permanently abandoned or
dismantled. Properly abandoning digital assets requires the
complete and permanent disconnection of all potential power
sources to the digital asset, including any potential wireless
power source. This includes removing all connections
between still-active and abandoned systems, structures, or
components that contain digital assets. The States are also
open to eliminating cyber security documentation
requirements for digital assets at permanently shut down or
decommissioning power reactors once digital assets are
permanently abandoned or dismantled, with two crucial
caveats: (1) cyber security documentation dating from when
the digital assets were part of an active system, structure, or
component must be retained until the decommissioning
reactor’s operating license is terminated; and (2) cyber
security documentation for any permanently abandoned or
dismantled systems, structures, or components that were part
of an investigation into a potential cyber-attack should be
retained until the decommissioning reactor’s operating
license is terminated.

Finally, if the NRC is going to change any of the current
requirements, it must do so in a way that requires
consideration of all DBT and beyond DBT incident analysis.
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PSR-7

Based on this discussion,
are there any concerns
about changing the
regulations to include the
[certified fuel handler
(CFH)] as having the
authority to suspend
certain security measures
during certain emergency
conditions or during
severe weather for
permanently shut down
and defueled reactor
facilities? If so, describe
them.

Although the CFH will be familiar with these matters, the
details and impact of plant security methods and procedures
are better known by shift security supervisors rather than the
CFH. The shift security supervisors are in a better position
than the CFH to understand the implications of temporarily
suspending a plant security measure. The States thus
recommend that suspending a plant security measure be the
decision of the on-duty shift security supervisor with
consultation from the CFH.

PSR-8

Based on the discussion
above, are there any
concerns related to
changing the regulations
in § 73.55()(4)(ii) to
allow another
communications system
between the alarm
stations and the shift
manager/CFH in lieu of
the control room at
permanently shut down
and defueled reactors? If
so, describe them.

Because structures at nuclear power plants use large amounts
of steel, high-density metals, and concrete, all of which can
disrupt communication signals, any plans to implement such
“floating” managerial and supervisory control must include a
“transfer of command” procedure to assure that decisions can
be made in the event that communication with the shift
manager or CFH is lost. Any floating managerial and
supervisory control procedures must be suspended in the
event that an Emergency Action Level is declared. In these
circumstances, the managerial and supervisory control would
need to revert to the control room or another qualified
location clearly identified in plant procedures.

More generally, the requirements for communications onsite
and offsite must be driven by safety and health concerns, not
by potential economic savings for licensees. The
requirements for communications should be created by a
panel of experts that go beyond licensees and their
employees. Decommissioned reactors should be treated as
high-interest targets by terrorists who might believe security
is compromised due to lesser regulatory control.
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c. Questions Related to Fitness for Duty (FFD) Requirements for

Decommissioning Power Reactor Licensees

FFD-1(a)

Should the NRC pursue
rulemaking to describe
what provisions of 10
CFR part 26 apply to
decommissioning reactor
licensees or use another
method of establishing
clear, consistent and
enforceable
requirements? Describe
other methods, as
appropriate.

The States oppose creating separate Fitness for Duty (FFD)
rules for decommissioning power stations. The current FFD
rules for active power reactors should remain in effect until
the reactor license is terminated. Workers at a reactor
transitioning to SAFSTOR or undergoing active
decommissioning are subject to work-site conditions that will
change on a day-to-day (or even hour-to-hour) basis. Such
changing conditions require a significant level of situational
awareness by all workers onsite to assure that a safe working
environment is maintained. Reductions in FFD requirements
could result in impaired judgment or reduced situational
awareness of individual or groups of onsite workers. This
would increase risks to the safety of workers and others.

Also, decommissioning reactor sites exhibit many of the same
potential risks found at reactor construction sites. Just as the
NRC is not considering less rigorous FFD requirements in
reactor construction (with its increased risks to worker safety
and adverse plant construction quality), there is no
justification for pursuing less rigorous FFD requirements at
decommissioning power reactors sites.

The current FFD requirements must also remain in effect at
SAFSTOR and ISESI-only decommissioning power reactor
sites. The work force at such sites is almost exclusively for
site security. Since nuclear power plant site security consists
of para-military forces that protect the special nuclear
material stored at a decommissioning power reactor site from
Hostile Actions, the current FFD requirements are essential
to the effectiveness of all site security staff.

FFD and fatigue management requirements are critical to
security and proper management of an industrial facility
storing large quantities of radioactive materials. These
requirements should be driven by safety and health concerns,
not by potential economic savings for licensees. The
requirements for FFD and fatigue management should be
created by a panel of experts that go beyond licensees and
their employees. Decommissioned reactors should be treated
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as high—interest targets for terrorists who might believe
security is compromised due to lesser regulatory control.

FED-1(b)

As an alternative to
rulemaking, should the
drug and alcohol testing
for decommissioning
reactors be described in
RG 5.77, with
appropriate reference to
the applicable
requirements in 10 CFR
part 267 This option
would be contingent on
an NEI commitment to
revise NEI 03-12 to
include the most recent
revision to RG 5.77
(which would include the
applicable drug and
alcohol testing provisions)
and an industry
commitment to update
their security plans with
the revised NEI 03-12.

For the reasons already noted in response to FFD-1(a), all
regulatory guidance should assure that the FFD requirements
of 10 C.F.R. part 26 remain applicable to decommissioning

power reactors until license termination.

FFD-1(c)

Describe what drug and
alcohol testing
requirements in 10 CFR
part 26 are not necessary
to fulfill the IMP
requirements to assure
trustworthiness and

reliability.

For the reasons already noted in response to FFD-1(a), all of
the drug and alcohol testing requirements of 10 C.F.R. part
26 should remain applicable to decommissioning power
reactors until license termination.
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FFD-1(d)

Should another regulatory
framework be used, such
as a corporate drug
testing program modelled
on the U.S. Department
of Health and Human
Services’ Mandatory
Guidelines for Federal
Workplace Drug Testing
or the U.S. Department
of Transportation's drug
and alcohol testing
provisions in 49 CFR part
40? If this option is
proposed, describe how
(i) the laboratory
auditing, quality
assurance, and reporting
requirements would be
met by the proposal; (ii)
licensees would conduct
alcohol testing; and (iii)
the performance
objectives of 10 CFR
26.23(a), (b), (c), and (d)

would be met.

No. For the reasons already noted in response to FFD-1(a),
all of the drug and alcohol testing requirements of 10 C.F.R.
part 26 should remain applicable to decommissioning power
reactors until license termination. Accordingly, no alternative

regulatory framework should be pursued.

FED-2(a)
Should any of the fatigue

management
requirements of 10 CFR
part 26, subpart I, apply
to a permanently shut

down and defueled

reactor? If so, which ones?

The State’s responses to FFD-1(a) apply equally to impaired
judgment from worker fatigue as they do to impaired
judgment from alcohol or drug use. Hence, the States believe
that all fatigue management requirements set forth in 10
C.F.R. part 26 should remain applicable to all workers at
decommissioning power reactor sites until license

termination.

78




FFD-2(b)

Based on the lower risk of
an offsite radiological
release from a
decommissioning reactor,
compared to an operating
reactor, should only
specific classes of
workers, as identified in
§ 26.4(a) through (c), be
subject to fatigue
management
requirements (e.g.,
security officers or
certified fuel handlers)?
Please provide what
classes of workers should
be subject to the
requirements and a
justification for their
inclusion.

For the reasons already noted in response to FFD-1(a), all
fatigue management requirements set forth in 10 C.F.R. part
26 should remain applicable to all workers at
decommissioning power reactor sites until license

termination.
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FFD-2(c)
Should the fatigue

management
requirements of 10 CFR
part 26, subpart I,
continue to apply to the
specific classes of workers
identified in response to
question b above, for a
specified period of time
(e.g., until a specified
decay heat level is reached
within the SFP, or until
all fuel is in dry storage)?
Please provide what
period of time workers
would be subject to the
requirements and the
justification for the
timing.

For the reasons already noted in response to FFD-1(a), all
fatigue management requirements set forth in 10 C.F.R. part
26 should remain applicable to all workers at
decommissioning power reactor sites until license

termination.

FFD-2(d)

Should an alternate
approach to fatigue
management be
developed commensurate
with the plant's lower risk
profile? Please provide a
discussion of the alternate
approach and how the
measures would
adequately manage fatigue

for workers.

For the reasons already noted in response to FFD-1(a), all
fatigue management requirements set forth in 10 C.F.R. part
26 should remain applicable to all workers at
decommissioning power reactor sites until license
termination. Accordingly, no alternative regulatory
framework should be pursued.
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d. Questions Related to Training Requirements for Certified Fuel

Handlers for Decommissioning Power Reactor Licensees

CFH-1(a)

When should licensees
that are planning to enter
decommissioning submit
requests for approval of
[Certified Fuel Handler
(CFH))

A CFH training/retraining program could be developed
while a power reactor was still operating and well before any
announcement regarding early closure of an operating power
reactor. If necessary, the program’s documentation could
indicate that the described program will not be in effect until
the plant has been declared permanently shut down and
defueled. Consistent with timelines for other nuclear power
plant personnel training programs identified in 10 C.F.R.

training/retraining
N § 50.120, the CFH training program should be available at
programs? . ' e
least 18 months before implementation at a decommissioning
reactor site.
CFH-1(b) Until a CFH training or retraining program is in place,

What training and
qualifications should be
required for operations
staff at power reactors
that decommission earlier
than expected and that do
not have an approved
CFH training/retraining

existing Reactor Operator and Senior Reactor Operator
training, including training for refueling outages, should be
required.

program?
CFH-1(c) As noted in response to CFH-1(b), until a CFH training or
Should the NRC issue retraining program is in place, the duties of a CFH would

new requirements that
prohibit licensees from
surrendering operators’
licenses before
implementation of an
approved CFH
training/retraining
program, or should other
incentives or deterrents
be considered? If so, what
factors must be included?

need to be performed by a Reactor Operator or Senior
Reactor Operator to assure that qualified staff is used for
CFH duties.

As an alternative to prohibiting surrendering operators’
licenses before CFH training/retraining is in place, the NRC
could prohibit the reductions in minimum on-shift staffing
that are typically requested after a plant’s permanent
shutdown, until the site’s CFH training/retraining program is
in place.
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CFH-1(d)

Should the contents of a
CFH training/retraining
program be standardized
throughout the industry?
If so, how should this be

implemented?

Standardization of CFH training/retraining programs should
be implemented consistent with the standardization
requirements of other nuclear power plant personnel,
particularly reactor operators and shift supervisors.

More generally, the training requirements for CFHs must be
rigorous and driven by safety and health concerns, not by
economic savings for licensees. CFHs have a wide range of
authorities that were once granted only to Senior Reactor
Operators. The requirements for CFH training should be
created by a panel of experts that go beyond industry and its
employees. Decommissioned reactors should be treated as
high-interest targets for terrorists who might believe security
is compromised due to lesser regulatory control.

CFH-1(e)

Should a process be
implemented that
requires decommissioning
power reactor licensees
to independently manage
the specific content of
their CFH
training/retraining
program based on the
systems and processes
actually used at each
particular plant instead of
standardization? If so,
how should this work?

The States favor standardization of CFH training/retraining
programs, as this will lead to an overall regulatory
consistency between decommissioning plants. Nonetheless,
there could be flexibility to not require training for systems
or programs that are not implemented at a particular
decommissioning facility, so long as such training would
occur if a CFH were to move to another plant.
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CFH-1(f)

Is there any existing or
developing document or
program (from the
Institute of Nuclear
Power Operations, NEI,
NRC, or other related
sources) that provides
relevant guidance on the
content and format of a
CFH training/retraining
program that could be
made applicable to CFH
training?

Not to the States” knowledge. If there is, the States
respectfully request the ability to review and comment on
any such documents or programs before the NRC adopts
them in whole or in part. As noted in response to CFH-1(d),
the requirements for CFH training should be created by a
panel of experts that go beyond industry and its employees.

CFH-1(g)

Should the requirements
for CFH training
programs be incorporated
into an overall
decommissioning rule, or
addressed using other
regulatory vehicles such
as associated NUREGs,
regulatory guides,
standard review plan
chapters or sections, and
inspection procedures?

The States recommend incorporating CFH training
requirements into the rule, rather than having those
requirements appear in multiple documents.
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e. Questions Related to the Current Regulatory Approach for

Decommissioning Power Reactor Licensees

REG-1(a)

Should the current
options for

decommissioning—

DECON, SAFSTOR, and

ENTOMB—be explicitly
addressed and defined in
the regulations instead of
solely in guidance
documents, and how so?

Yes, these definitions should be in the regulations.

Most importantly, as discussed in several of the States’ other
responses, SAFSTOR should be redefined as requiring the
completion of decommissioning and license termination
within 10 years of the time when the last operating reactor at
a plant site ceases operations.

Further, the NRC should eliminate the ENTOMB option. It
is highly unlikely that any licensee could or would use this
option. (Decommissioning following a severe accident
condition at a plant is the only scenario where ENTOMB
would likely be considered. However, this case would also

result in special NRC and Department of Energy actions that
would likely supersede the ENTOMB option.)

The NRC should also define a hybrid DECON/SAFSTOR
option. (For instance, San Onofre’s decommissioning plan
should not be considered DECON since it includes a 10-to-
20-year dormancy period.)

The NRC should also better define the transition period
between the permanently shut down and defueled state to the
selected decommissioning option. During this transition, a
significant number of plant systems are dismantled,
abandoned in place, or reconfigured to support long-term
spent fuel storage in the spent fuel pool. System
abandonment and dismantling activities are DECON
activities, even if the plant is being placed in SAFSTOR.
Likewise, system reconfiguration supporting spent fuel pool
use for long-term storage is best categorized as a SAFSTOR
activity. However, even a plant undergoing immediate
DECON may still have an active spent fuel pool.
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REG-1(b)

Should other options for
decommissioning be
explored? If so, what
other technical or
programmatic options are
reasonable and what type
of supporting documents
would be most effective
for providing guidance on
these new options or

requirements?

As discussed in the States’ other responses, SAFSTOR should
be redefined as requiring full decommissioning and license
termination within 10 years of the closure of the last
operating reactor at a plant site.

REG-1(c)

Should the requirements
be changed so that the
timeframe for
decommissioning is
something other than the
current 60-year limit?
Would this change be
dependent on the method
of decommissioning
chosen, site specific
characteristics, or some
other combination of
factors? If so, please
describe.

Yes, the 60-year limit needs to change to 10 years. As
discussed in the States’” other responses, SAFSTOR should be
redefined as requiring full decommissioning and license
termination within 10 years of the closure of the last
operating reactor at a plant site. See, e.g., supra Part V above.

85




REG-2(a)

Is the content and level of
detail currently required
for the licensee's PSDAR,
adequate? If not, what
should be added or
removed to enhance the
document?

The content and level of detail is not adequate.

For instance, it is very difficult for the public to reconcile the
PSDAR technical details to line items in the accompanying
Decommissioning Cost Estimate (DCE). In some instances, it
is unclear which identified PSDAR tasks factor into which
DCE sections. The DCE needs to include more details so that
the correlation between DCE line items and PSDAR tasks is
easier to follow.

Further, the DCE is based upon a number of technical
documents that do not accompany the DCE. The NRC
should require the licensee to include those documents as
attachments to the DCE.

Additionally, there are a number of decommissioning, site
restoration, and spent fuel management tasks that are
identified in a PSDAR that are not legitimate uses of the
Nuclear Decommissioning Trust (NDT) Fund. The States
once again recommend that the NRC clarify what uses of the
NDT Fund are allowed or not allowed. Additionally, the
PSDAR tasks and DCE line items that are either questionable
or clearly not legitimate uses of the NDT Fund require clear
identification in the PSDAR and DCE documentation.

The NRC should also require the licensee to identify how it
will pay for each cost that cannot come from the NDT Fund.

Also, in the absence of an established national interim or final
repository for spent nuclear fuel, PSDARs must include more
detail on how spent nuclear fuel will be stored indefinitely at
decommissioned power reactor sites. This additional detail
must, at a minimum, identify: (a) all costs for maintaining
security at the site indefinitely; (b) the date when new storage
systems (such as new dry casks) will be required; (c) all costs
associated with procuring and constructing new storage
systems; (d) all costs associated with establishing a spent fuel
transfer station onsite; (e) all costs associated with actively
transferring spent fuel to new storage systems; (f) all safety
and environmental concerns to be addressed regarding these
matters; and (g) the funding sources for these matters. This
part of the PSDAR should be revisited and revised at least
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every 5 years, similar to current requirements for active
power reactors to revise their DCEs at regular intervals.

The PSDAR must also include much more detail regarding
potential environmental impacts. For reasons explained in
detail in the State of Vermont’s Comments in Response to
Vermont Yankee’s PSDAR (ADAMS Accession No.
ML15082A234), the NRC’s current approach to evaluating
the potential environmental impacts of decommissioning does

not comply with the National Environmental Policy Act
(NEPA).

REG-2(b)

Should the regulations be
amended to require NRC
review and approval of
the PSDAR before
allowing any “major
decommissioning activity”
as that term is defined in
§ 50.2, to commence?
What value would this
add to the

decommissioning process?

Yes, this would add immense value. The States strongly
recommend that the NRC adopt a formal review and
approval process of PSDARs before allowing major
decommissioning activities to commence. Doing so would
demonstrate to power reactor decommissioning stakeholders
that the NRC takes its regulatory oversight duties at
decommissioning facilities as seriously as it takes its
regulatory oversight duties at operating power reactors.

Also, as explained in detail in the State of Vermont’s
Comments in Response to Vermont Yankee’s PSDAR
(ADAMS Accession No. ML15082A234), formal NRC
approval of a PSDAR is necessary to meet the NRC’s
obligations under the National Environmental Policy Act
(NEPA).

87




REG-3(a)

Should the current role of
the States, members of
the public, or other
stakeholders in the
decommissioning process
be expanded or enhanced,
and how so?

Yes.

The role of States, host communities, other stakeholders, and
interested members of the public must be enhanced to assure
that these groups have opportunity equal to that afforded
reactor licensees through organizations such as the Nuclear
Energy Institute. The enhancements should include the
opportunity for these non-licensee stakeholders to engage the
NRC personnel directly responsible for overseeing the
decommissioning of a facility of interest, preferably in a
manner similar to current NRC practices for “government to
government” consultation, rather than current NRC practices
for public meetings and petition requests for rulemaking or
intervention. In engaging these stakeholders, the NRC must
recognize that most stakeholders will not be intimately
familiar with NRC regulations and procedures. Accordingly,
the NRC must severely limit or stop its practice of dismissing
stakeholder concerns on procedural grounds rather than
actually addressing the merits of the questions being raised.
The NRC must also make efforts to assure that its responses
to stakeholder questions can be understood by the general
public. Far too often, responses rely upon documentation
that is difficult to obtain, let alone comprehend. This often
results in stakeholders concluding that the NRC is either
incapable of or uninterested in answering their questions.

In particular, the NRC must allow for public participation
and hearing opportunities related to license exemption
requests. The NRC Staff currently provide for no public input
into crucial license exemption requests. That is contrary both
to general principles of administrative law and to the NRC’s
own stated principles of good regulation. It also creates an
incentive for licensees to frame issues as exemption requests
rather than license amendment requests. Consequently, all
stakeholders are deprived of the opportunity to question the
supporting technical justifications for the request. And once
NRC Staff approves the request, licensees and NRC Staff cite
it as precedent, even though stakeholders have never had an
opportunity to be heard.
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It is imperative that State, host communities, and their
appropriate local government authorities are actively engaged
early in the power reactor decommissioning process. Reactor
licensees should engage these stakeholders in the
decommissioning planning process as well as the active
decommissioning of the power reactor site as early as possible
once the decision is made to decommission the plant.

REG-3(b)

Should the current role of
the States, members of
the public, or other
stakeholders in the
decommissioning process
for non-radiological areas
be expanded or enhanced,
and how so? Currently,
for all non-radiological
effluents created during
the decommissioning
process, licensees are
required to comply with
EPA or State regulations
related to liquid effluent
discharges to bodies of

water.

Yes. The States support enhancing the role of States, host
communities, and other stakeholders regarding all non-
radiological aspects of power reactor decommissioning and

site restoration.

In addition to “liquid effluent discharges to bodies of water,”
there are many non-radiological hazardous wastes associated
with decommissioning a nuclear power plant, and the NRC
should make clear that licensees must comply with all state
laws regarding those materials. Unlike radiological
contamination, there have not been clear requirements for
reactor licensees to document or remediate onsite non-
radiological contaminations. For instance, at Vermont
Yankee, the licensee has at times claimed to be exempt from
state or even EPA hazardous waste and industrial contaminant
documentation and remediation requirements on the theory
that their compliance with NRC regulation takes precedence.
This makes site characterization for non-radiological
hazardous waste and industrial contaminants extremely
difficult. These process difficulties must be addressed, which
requires new regulations clearly defining the limitations of
the NRC’s authority, and recognizing the full powers of the
State and local authorities in addressing non-radiological
contamination at a decommissioning power reactor site.

89




REG-3(c)

For most
decommissioning sites,
the State and local
governments are involved
in an advisory capacity,
often as part of a
Community Engagement
Panel or other
organization aimed at
fostering communication
and information exchange
between the licensee and
the public. Should the
NRC's regulations
mandate the formation of
these advisory panels?

While the States strongly support the formation of Citizen
Engagement Panels for fostering communication between the
licensee and the public, the States do not recommend that
NRC regulations mandate the formation of such advisory
panels. The States are concerned that by doing so, the
formation of these panels would become largely dictated by
the licensees, which could produce inadequate representation
of all stakeholders on the panel. Various stakeholders should
have opportunities to participate in decommissioning
decisions through such panels. These panels need to be
formed at the State and local level by a means most
appropriate for the communities surrounding the
decommissioning power reactor. Hence, NRC regulations
and guidance for community engagement panels need to
remain flexible regarding their creation and continuation.

The States instead recommend that the NRC require
licensees to support these panels once they are formed, by
providing funding and other support, including convenient
access to meeting spaces, making appropriate office
equipment available, etc. The States encourages the NRC to
use the Vermont Nuclear Decommissioning Citizens
Advisory Panel (formed by State law and incorporating an
independent survey to identify key stakeholders) as one
example of how to compose and create an engagement panel.
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f. Questions Related to the Application of Backfitting Protection for

Decommissioning Power Reactor Licensees

BEP-1(a)

The protections provided
by the backfitting and
issue finality provisions in
10 CFR parts 50 and 52,
respectively, can apply to
a holder of a nuclear
power reactor license
when the reactor is in
decommissioning.
Backfitting and issue
finality during
decommissioning can be
divided into two areas:
When a licensee's
licensing basis for
operations continues to
apply during
decommissioning until:
(1) The licensee changes
the licensing basis, (2) the
NRC's regulations set
forth generic criteria
delineating when changes
can be made to the
licensing basis, or (3) the
NRC takes a facility-
specific action that
changes the licensee's
licensing basis. Why
would backfitting
protection apply in this

area’

The premise that underlies the backfit questions is incorrect.
At industry’s request, NRC has promulgated a regulation
concerning the modification of systems, structures, or
components that affect the “design, construct[ion] or
operat[ion of] a facility.” 10 C.F.R. § 50.109. By its terms,

§ 50.109 does not apply to the decommissioning and
decontamination of a reactor site—activities that take place
after the reactor has ceased operation and that are directed at
restoring a site for unrestricted use within the host

community .

The backfit rule cannot be an impediment to prompt
decommissioning and decontamination of a site. A number of
sites have experienced significant radiological contamination.
For example, at the Indian Point site, years of radionuclide
leaks have contaminated the soil and bedrock as well as the
groundwater resources. It is imperative that sites which have
hosted power plants be promptly decommissioned and
decontaminated and returned to host communities for
unrestricted use. Likewise, strontium-90 and other
radionuclides are present in the soil at the Vermont Yankee
site. Power reactor sites cannot be left with subsurface
contamination that will remain for generations to come.
NRC, its staff, and licensees may not use § 50.109 to avoid,
minimize, or delay decommissioning and decontamination of

affected sites.

The States oppose any changes to the backfitting rule that
would extend backfitting analysis to decommissioning
decisions. The “protections” of backfitting are for the licensee
only, and come at the expense of the public and other
stakeholders. Backfitting should not be applied to any

decommissioning decisions.
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BEP-1(b)

When a licensee engages
in an activity during
decommissioning for
which no prior NRC
approval was provided.
The activity could be
required by an NRC
regulation or new NRC

approval (through an

order or licensing action).

Why would backfitting
protection apply in this
area’

The premise that underlies the backfit questions is incorrect.
At industry’s request, NRC has promulgated a regulation
concerning the modification of systems, structures, or
components that affect the “design, construct[ion] or
operat[ion of] a facility.” 10 C.F.R. § 50.109. By its terms,

§ 50.109 does not apply to the decommissioning and
decontamination of a reactor site—activities that take place
after the reactor has ceased operation and that are directed at
restoring a site for unrestricted use within the host

community .

The backfit rule cannot be an impediment to prompt
decommissioning and decontamination of a site. A number of
sites have experienced significant radiological contamination.
For example, at the Indian Point site, years of radionuclide
leaks have contaminated the soil and bedrock as well as the
groundwater resources. It is imperative that sites which have
hosted power plants be promptly decommissioned and
decontaminated and returned to host communities for
unrestricted use. Likewise, strontium-90 and other
radionuclides are present in the soil at the Vermont Yankee
site. Power reactor sites cannot be left with subsurface
contamination that will remain for generations to come.
NRC, its staff, and licensees may not use § 50.109 to avoid,
minimize, or delay decommissioning and decontamination of
affected sites.

The States oppose any changes to the backfitting rule that
would extend backfitting analysis to decommissioning
decisions. The “protections” of backfitting are for the licensee
only, and come at the expense of the public and other
stakeholders. Backfitting should not be applied to any

decommissioning decisions.
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BFP-2

Should the NRC propose
amendments to § 50.109
consistent with the
preliminary amendments
proposed in SECY-00-
0145 that would have
created a two-section
Backfit Rule: one section
that would apply to
nuclear power plants
undergoing
decommissioning and the
other section that would
apply to operating

reactors?

No. The States oppose any changes to the backfitting rule that
would extend backfitting analysis to decommissioning
decisions. The “protections” of backfitting are for the licensee
only, and come at the expense of the public and other
stakeholders. Backfitting should not be applied to any

decommissioning decisions.
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g. Questions Related to Decommissioning Trust Funds

DTEF-1

Should the regulations in
§§ 50.75 and 50.82 be
revised to clarify the
collection, reporting, and
accounting of
commingled funds in the
decommissioning trust
fund, that is in excess of
the amount required for
radiological
decommissioning and that
has been designated for
other purposes, in order
to preclude the need to
obtain exemptions for
access to the excess

monies?

No. As an initial matter, the States disagree with a number of
the statements and premises underlying this question. For
instance, the question asserts that the NRC has allowed the
use of decommissioning trust funds for spent fuel
management only “where the level of funding needed to
complete decommissioning is not adversely affected.” This is
incorrect. As explained in detail supra, Part VII above, neither
the NRC nor licensees knows how much money is “needed to
complete decommissioning” until decommissioning is
complete. It is thus irresponsible and places people and the
environment at risk of radiological contamination when the
NRC grants exemptions allowing licensees to use trust funds
for non-decommissioning expenses before decommissioning
is complete. Such exemptions should never be granted.

The States oppose changing §§ 50.75 and 50.82 “to preclude
the need to obtain exemptions for access to the excess
monies.” Such a change goes in exactly the wrong direction.
As explained in detail supra, Part VIl above, the NRC should
be increasing its oversight over decommissioning trust funds,
and should be increasing the opportunities for transparency,
public engagement, and hearings over what happens to these
trust funds. The proposed change does the opposite.
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DTE-2(a)

What changes should be
considered for §§ 50.2
and 50.82(a)(8) to clarify
what constitutes a
legitimate
decommissioning activity?

This matter is pending before the Commissioners, in a
Petition filed by the State of Vermont and two utilities, and
supported by the Commonwealth of Massachusetts, and the
States of Connecticut and New Hampshire. As the States have
argued in that Petition, the NRC should clarify that legitimate
decommissioning activities are limited to actions that reduce
radiological contamination onsite. Other activities, such as
spent fuel management, property taxes, emergency
preparedness, insurance and legal fees, lobbying fees,
payments to host states and communities, disposal of non-
radiologically-contaminated materials, and employee pension
payouts do not reduce radiological contamination onsite.
Although it is the States’ position that the current regulations
clearly prohibit such expenses from coming out of
decommissioning trust funds, licensees seem to take the
opposite position. The States expect the Commissioners will
resolve this matter.

DTE-2(b)

Regulations in

§ 50.82(8)(ii) state that 3
percent of the
decommissioning funds
may be used during the
initial stages of
decommissioning for
decommissioning
planning activities. What
should be included or
specifically excluded in
the definition of
“decommissioning

planning activities?”

The NRC should specifically exclude planning expenses for
matters that are not legitimate decommissioning expenses,
such as spent fuel management, property taxes, emergency
preparedness, insurance and legal fees, lobbying fees,
payments to host states and communities, disposal of non-
radiologically-contaminated materials, and employee pension
payouts.
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h. Questions Related to Offsite Liability Protection Insurance

Requirements for Decommissioning Power Reactor Licensees

LP-1(a)
Should the NRC codify

the current conservative
exemption criteria (i.e.,
10 hours to take
mitigative actions) that
have been used in
granting decommissioning
reactor licensees

exemptions to

§ 140.11(a)(4)?

No. As explained in detail in the States’ other responses,
including Part IV above, the NRC is endangering the public
and the environment by granting exemptions on the incorrect
theory that at a certain point all spent fuel accidents could be
mitigated within 10 hours. Any reduction in emergency
planning requirements or in the amount of insurance required
for offsite incidences should begin only after all fuel has been
removed from the spent fuel pool(s).

LP-1(b)

As an alternative to
codifying the current
conservative exemption
criteria (i.e., 10 hours to
take mitigative actions),
should the NRC codify a
requirement to allow
decommissioning reactor
licensees to generate site
specific criteria (i.e., time
period to take mitigative
actions) based upon a site
specific analysis?

No. Although this alternative is preferable to the suggestion
in LP-1(a), it is still inadequate because it assumes that at
some point a spent fuel pool no longer poses a risk to the
public or the environment. This is incorrect, for the reasons
explained in the States’ other responses, including Part IV
above and the States’ response to LP-1(a). Any reduction in
emergency planning requirements or in the amount of
insurance required for offsite incidences should begin only
after all fuel has been removed from the spent fuel pool(s).
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LP-1(c)

The use of $100 million
for primary liability
insurance level is based on
Commission policy and
precedent from the early
1990s. The amount
established was a
qualitative value to bound
the claims from the Three
Mile Island accident.
Should this number be
adjusted?

Yes. As an initial matter, as noted above, any reduction in
emergency planning requirements or in the amount of
insurance required for offsite incidences should begin only
after all fuel has been removed from the spent fuel pool(s).
Further, if a reduction is going to be allowed, the NRC
should increase the $100 million number to reflect three
developments since the 1990s: (1) inflation; (2) potential
increased costs due to the use of high-burnup fuel; and (3) the
enormous real-world offsite costs resulting from more recent
radiological incidents such as Fukushima.

The real world experience of the Fukushima accident is far
different than what the NRC has previously assumed in terms
of (1) the problems created by the need to decontaminate a
large area; (2) the time and money required for cleanup; and
(3) the lost economic revenue when a large area is rendered
unusable for a longer period of time. See, e.g., David McNeil,
Squelching Efforts to Measure Fukushima Meltdown (NY Times
March 16, 2014) (explaining how the actual damage caused
by Fukushima may be much greater than reported by Japan
and that just removal of contaminated dirt—not its ultimate
disposal—will cost at least $50 billion); Fukushima operator
restarts water decontamination system (AFP March 24, 2014)
(“The embattled firm [TEPCO] said two of three lines that
clean the toxic water were running again as of Monday
afternoon. A third line remained offline while workers tried
to fix a filter defect which had prevented proper
decontamination. . . . TEPCO is struggling to handle a
huge—and growing—volume of contaminated water at the
tsunami-damaged plant. There are about 436,000 cubic
metres of contaminated water stored at the site in about
1,200 purpose-built tanks.”); Contaminated water still troubles
Fukushima (Press TV March 11, 2014) (“The radioactive water
at Japan’s crippled nuclear power plant remains the biggest
problem, hampering the cleanup process three years after the
disaster, officials say.”); Fukushima water decontamination might
be suspended indefinitely (Rt.com March 20, 2014); see also D.
Lochbaum et. al., Fukushima—The Story of a Nuclear Disaster
(New Press 2014).
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This information about Fukushima suggests that a previous
NRC study may have been correct in its high estimate for a
fuel pool release as an economic cost of $566 billion, not
including health effects and 143,000 latent fatalities. Travis et
al., A Safety and Regulatory Assessment of Generic BWR and PWR
Permanently Shutdown Nuclear Power Plants, NUREG/CR-6451
(1997), at 4-2.

In light of these figures, the NRC should significantly increase
the amount of primary insurance required.

LP-1(d)

What other factors should
be considered in
establishing an
appropriate primary
insurance liability level
(based on the potential
for damage claims) for a
decommissioning plant
once the risk of any kind
of offsite radiological
release is highly unlikely?

Again, the risk of an offsite radiological release remains
significant whenever spent fuel is stored in a spent fuel pool
See, e.g., supra Part IV above; States’ responses to LP-1(a),
LP-1(b), and LP-1(c). Any reduction in emergency planning
requirements or in the amount of insurance required for
offsite incidences should begin only after all fuel has been
removed from the spent fuel pool(s).

In addition to the existence of a spent fuel pool, the next
most important factor to consider is whether a plant is a
merchant generator. For the reasons explained supra Part VII
above, merchant generators do not have an income stream
once they stop operating, and do not have an ability to go
back to ratepayers in the event of unforeseen expenses. The
NRC should thus require a higher level of primary insurance

from merchant generators.
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i. Questions Related to Onsite Damage Protection Insurance

Requirements for Decommissioning Power Reactor Licensees

ODI-1 (a)
Should the NRC codify

the current exemption
criteria that have been
used in granting
decommissioning reactor

licensees exemptions

from § 50.54(w)(1)? If so,

No. Again, the risk of an offsite radiological release remains
significant whenever spent fuel is stored in a spent fuel pool
See, e.g., supra Part IV above; States’ responses to LP-1(a),
LP-1(b), LP-1(c), and LP-1(d). Any reduction in emergency
planning requirements or in the amount of insurance required
for offsite incidences should begin only after all fuel has been
removed from the spent fuel pool(s).

describe why.
ODI-1(b) Yes, it should be increased significantly, for the same reasons
The use of $50 million explained in the States’ response to LP-1(c), noting the need

insurance level for
bounding onsite
radiological damages is
based on a postulated
liquid radioactive waste
storage tank rupture using
analyses from the early
1990s. Should this
number be adjusted? If so,
describe.

to reflect three developments since the 1990s: (1) inflation;
(2) potential increased costs due to the use of high-burnup

fuel; and (3) the enormous real-world offsite costs resulting
from more recent radiological incidents such as Fukushima.

ODI-1(c)

Is the postulated rupture
of a liquid radioactive
waste storage tank an
appropriate bounding
postulated accident at a
decommissioning reactor
site once the possibility of
a zirconium fire has been
determined to be highly
unlikely?

No. As explained in Part IV above, the risk of a zirconium
fire should be considered significant until all fuel has been
removed from the spent fuel pool(s).
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j- General Questions Related to Decommissioning Power Reactor

Regulations

GEN-1

Based on the discussion
above, what regulatory
changes should be
considered that address
the performance or
condition of certain long-
lived, passive structures
and components needed
to provide reasonable
assurance that they will
remain capable of
fulfilling their intended
functions during the

decommissioning period?

As explained in Part V above, the NRC should eliminate
SAFSTOR for single-reactor sites, and should require all
decommissioning to be complete within 10 years of the
closure of the last operating reactor at each site. The
elimination of SAFSTOR as a decommissioning option would
also eliminate concerns about the deterioration of structures,
systems, and components that might release radioactive

materials into the environment.
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GEN-2

Based on precedent used
at most previous
permanently shut down
reactors, and considering
the demonstrated safety
performance of reactor
decommissioning sites
over many years, the
NRC has found that an
operations staff crew
complement consisting of
one certified fuel handler
and one non-certified
operator is an acceptable
minimum staffing level.
Considering the
discussion above, should
minimum operations shift
staffing at a permanently
shut down and defueled
reactor be codified by
regulation?

The States support codifying required staffing levels, but
disagree with looking to past “precedent” at decommissioned
plants to determine the appropriate level of staffing.

The States support codified staffing levels because staffing
estimates provided by planners are vague regarding the skills
and duties of staff beyond those of the security staff. Without
better definition, the States will lack confidence that the
licensee staff will be able to meet all of the emergency and
environmental surveillance needs of these sites.

That said, the States disagree with looking to past “precedent”
at decommissioned plants to determine the appropriate level
of staffing. The NRC should put together a panel of experts,
representing diverse stakeholders (not just industry
representatives), to determine the appropriate staffing levels.
The determination of staffing levels should be based on public
health and environmental concerns, not the economic

concerns of licensees.

GEN-3

Based on the discussion
above, what regulatory
changes should be
considered for a
permanently shutdown
and defueled reactor to
prevent ambiguities
concerning the meaning
of the control room for
decornrnissioning reactors
and should minimum
staffing levels be specified

for the control room?

The States support codifying the requirements of the space
for controlling functions required for decommissioning.
Without better definition, the States lack confidence that the
licensee staff will be able to meet all of the emergency and
environmental surveillance needs of these sites.

That said, the States disagree with looking to past “precedent”
for determining these requirements. The NRC should put
together a panel of experts, representing diverse stakeholders
(not just industry representatives), to determine the
appropriate requirements. Any substitutions of space for
functions currently designated for the control room should be
based on public health and environmental concerns, not the

economic concerns of licensees.
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GEN-4

Are there any other
Changes to 10 CFR

Chapter I, “Nuclear
Regulatory Commission,”
that could be clarified or
amended to improve the
efficiency and
effectiveness of the

reactor decommissioning

Yes, as explained in the States’ other responses, including the
specific suggestions made in Parts I through IX above.

At least 90% of the issues raised in the current Advance
Notice of Proposed Rulemaking are issues where industry has
specifically sought a relaxation of current regulatory
requirements. If the NRC is serious about engaging other
stakeholders in this process, it needs to also consider the
many concerns of those stakeholders, including, for instance,
the specific suggestions made in Parts I through IX above.

process?
GEN-5(a) The routine use of the exemption process has a number of
The NRC is attemp ting to detriments to stakeholders including the States. It forecloses

gather information on the
costs and benefits of the
changes in the regulatory
areas discussed in this
document as early as
possible in the rulemaking
process. Given the topics
discussed, please provide
estimated costs and
benefits of potential
changes in these areas
from either the
perspective of a licensee
or from the perspective of
an external stakeholder.
From your perspective,
which areas discussed are
the most beneficial or
detrimental?

public participation. That harms everyone—the public, the
environment, and, crucially, licensees and the NRC as well,
since they will necessarily make less informed decisions when
they preclude public participation. The routine granting of
exemptions also impedes the process of cooperative
agreements between state and local jurisdictions on matters
such as environmental surveillance and radiological
emergency preparedness capabilities. There are no beneficial
areas for state and local government and host communities
under the exemption process. There are only detriments.

More generally, from the States’ perspective, the regulatory
Changes suggested in Parts | through IX above are the most
beneficial.

102




GEN-5(b)

From your perspective,
assuming you believe
changes are needed to the
NRC's reactor
decommissioning
regulatory infrastructure,
what are the factors that
drive the need for changes
in these regulatory areas?
If at all possible, please
provide specific examples
(e.g., expected savings,
expectations for
efficiency, anticipated
effects on safety, etc.)
about how these changes
will affect you.

In everything the NRC does, the most important factor
should always be protecting public health and the

environment.

GEN-5(c)

Are there areas that are of
particular interest to you,
and for what reason?

The areas of particular interest to the States are those
discussed in Parts [ through IX above.

GEN-5(d)

Please provide any
suggested changes that
would further enhance
benefits or reduce risks
that may not have been
addressed in this ANPR.

See Parts | through IX above.

CONCLUSION

The States appreciate the opportunity to provide these comments and look forward

to a continued dialogue on these important matters.
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On March 15, 2017, the Nuclear Regulatory Commission (NRC) issued a draft
regulatory basis and request for comments regarding regulatory improvements for
decommissioning power reactors.' On May 9, 2017, the NRC issued a corresponding
preliminary draft regulatory analysis and request for comments.? The State of Vermont, the
Commonwealth of Massachusetts, the New York Office of the Attorney General, and the
State of Connecticut (collectively, States) appreciate the opportunity to submit the
following Comments on this matter. Given the preliminary nature of this rulemaking, the
States reserve the right to amend or supplement these Comments as this initiative proceeds
or as the States review additional information.

'82 Fed. Reg. 13778-01 (Mar. 15, 2017).
282 Fed. Reg. 21481-01 (May 9, 2017).



COMMENTS?

The States raise three overarching points in these Comments. First, the States reassert
the points made in their March 18, 2016 Comments (2016 Comments) in response to the
NRC’s Advance Notice of Proposed Rulemaking. To date, the NRC does not appear to have
treated those Comments on equal footing with the viewpoints raised by power reactor
licensees and industry representatives. A rebalancing is in order. Second, the States highlight
three significant gaps in NRC Staff’s analysis. These gaps correspond to the draft regulatory
basis Appendix A (Emergency Preparedness), Appendix F (Decommissioning Trust Funds),
and Appendix H (Current Regulatory Approach to Decommissioning). Third, the States
explain why the Backfit Rule should not apply to decommissioning plants. Fourth, the States
note that the National Environmental Policy Act (NEPA) requires an Environmental Impact
Statement to accompany this rulemaking.

I. The States reassert their 2016 Comments and request that the NRC
address and incorporate the States’ suggestions.

As an initial matter, the States specifically incorporate and reassert all of their 2016
Comments on the NRC’s Advance Notice of Proposed Rulemaking. That filing is attached
to this letter.” It raises many points that NRC Staff should have incorporated into the draft
regulatory basis and preliminary draft regulatory analysis. Today’s Comments highlight a
few of those points and are not intended to, and do not in fact, waive any of the many
additional points made in the 2016 Comments. For that reasons, the States respectfully
request that the NRC revisit the entirety of their 2016 Comments and incorporate all of the
States’” suggestions into the NRC’s anticipated decommissioning rulemaking,

The States’ March 18, 2016 Comments answer most of the questions posed in NRC
Staff’s recent requests for comments.> Generally speaking, the NRC secks input on whether

3The materials cited or referenced in these Comments are incorporated in their entirety as if they were
attached. If NRC Staff have difficulty obtaining any such citations or references, they are requested to
contact the Office of the Attorney General for the State of Vermont for assistance.

*The States’ 2016 Comments are also available at ADAMS Accession No. ML16085A310.

>82 Fed. Reg. at 13779 (“1. Is the NRC considering appropriate options for each regulatory area
described in the draft regulatory basis? 2. Are there additional factors that the NRC should consider in each
regulatory area? What are those factors? 3. Are there any additional options that the NRC should consider
during development of the proposed rule? 4. Is there additional information concerning regulatory impacts
that NRC should include in its regulatory basis for its rulemaking?”); 82 Fed. Reg. at 21482 (“1. Is the NRC
considering appropriate alternatives for each regulatory area described in the preliminary draft regulatory
analysis? 2. Are there additional factors that the NRC should consider in each regulatory area? What are
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it is considering appropriate options and information for each regulatory area. The
signatories to this letter find that NRC is not. The draft regulatory basis and preliminary
draft regulatory analysis omit many options that the NRC must evaluate for robust
rulemaking. In those documents, NRC Staff also proposes alternatives to rulemaking (such
as regulatory guidance) for important issues that the NRC needs to address through
rulemaking. Those documents also fail to consider significant relevant information that the
States raised in their 2016 Comments.

Many of the States’ suggestions were not addressed at all, and the ones that were
addressed were minimized and would not even be mandated. For instance, the States
requested that the NRC require nuclear licensees to conduct a full site assessment and
characterization before submitting their Post-Shutdown Decommissioning Activities Report
(PSDAR). NRC Staff instead suggests only that licensees provide some additional
information in the PSDAR. Coupled with this minimal additional requirement, the NRC
merely intends to update existing guidance to “encourage” licensees to provide this further

information, without “[imposing] an additional burden on the licensee.”

The imbalance in the NRC’s treatment of stakeholders is apparent in the list of which
items NRC Staff has slated for rulemaking, versus those relegated to guidance. The
Commissioners specifically identified a number of items for NRC Staff to evaluate in this
rulemaking, including “the timeframes associated with” the decommissioning options (e.g.,
whether to shorten the 60-year timeframe for SAFSTOR), “the advisability of requiring a
licensee’s [PSDAR] to be approved by NRC,” and “the appropriate role of State and local
governments” in the decommissioning process.” The States—and other stakeholders—filed
comments supporting the Commissioners’ request that these matters be part of the
rulemaking.® Yet, all of these matters are currently slated for, at most, regulatory guidance
that would not be binding on licensees.” Thus, despite the Commissioners specifically
flagging these issues, and despite the States’ strong support for regulation in these areas,
NRC Staff has indicated that it does not plan to regulate them.

these factors? 3. Is there additional information concerning regulatory impacts that the NRC should include
in its regulatory analysis for this rulemaking? 4. Are all costs and benefits properly addressed to determine
the economic impact of the rulemaking alternatives? 5. What additional costs or cost savings will the
rulemaking alternatives cause to society, industry, and government?”).

®Draft Regulatory Basis at H-7.
7Id. at 5.
81d. at 41-43.

’1d. at 6; id. at 31. Further, NRC Staff has indicated that it may not develop this guidance until 2019 or
later, since it deems most of the subjects slated for guidance as “non-essential” to the decommissioning

rulemaking .
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By contrast, NRC Staff has preliminarily determined that the following matters warrant
rulemaking: (1) “Emergency preparedness”; (2) “Physical security”; (3) “Decommissioning
trust funds”; (4) “Offsite and onsite financial protection requirements and indemnity
agreements”; and (5) “Application of Backfit Rule.”"

This list corresponds precisely with the areas where industry has requested rulemaking.
As NRC Staff notes, licensee and industry representatives have asked that “the rulemaking
scope should be limited to those areas that have required licensing activity” (meaning
exemptions or license amendments).'' NRC Staff apparently agrees. With the exception of
one increased burden that it is considering (requiring site-specific cost estimates during
operations), NRC Staff’s other proposed rules all seek to decrease regulatory requirements.
The States’ 2016 Comments specifically raised this concern: that this rulemaking would
focus improperly on only those regulatory changes that will reduce existing licensee
decommissioning obligations. "

The States’ 2016 Comments also raised the prospect of unequal treatment of
stakeholders and requested that the NRC not proceed in such a manner:

The NRC’s proposed rule on radiological decommissioning will have important
consequences for states and local communities that host or that could otherwise
be affected by nuclear power plants and decommissioning-related activities.
Indeed, it is the host communities and states that are most affected by
decommissioning decisions. The NRC should treat co-sovereign host states,
which represent their citizens, as having, at a minimum, equal standing with

licensees and their representatives. 13

The draft regulatory basis demonstrates unequal treatment of stakeholders in, for
example, its weighing of settled expectations. When evaluating whether to decrease the 60-
year timeframe for decommissioning (a change that the States support), NRC Staff notes its
concern for how this could negatively impact licensees’ settled expectations “given that all of
the decommissioning planning activities, including the decommissioning trust fund levels,
are driven and established by the current regulations.”'* Yet, the NRC is apparently

0]d. at 6; id. at 31.

"I1d. at 44.

"?States’ 2016 Comments at 2.
PId. at 16 (emphasis added).
"*Draft Regulatory Basis at H-2.
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comfortable with changing the rules regarding the use of decommissioning trust funds after
those funds were collected from ratepayers for another purpose (and often with an
expectation that any leftover money would be refunded to ratepayers), indicating disparate
consideration of the States’ settled expectations. Any reliance by the NRC on a settled-
expectations rationale should apply equally, and the States respectfully request a rebalancing
that places the input and interests of all stakeholders on equal footing.

II. NRC Staff’s analysis contains significant gaps regarding Appendix A
(Emergency Preparedness), Appendix F (Decommissioning Trust
Funds), and Appendix H (Current Regulatory Approach to
Decommissioning) of the draft regulatory basis and corresponding
parts of the preliminary draft regulatory analysis.

Again, without waiving any points raised in the States’ 2016 Comments, these
Comments highlight three significant gaps in NRC Staff’s analysis. While NRC Staff has
attempted to calculate all potential benefits and costs to the NRC and to industry, it has
failed to evaluate significant potential benefits and costs to host communities and states.

To remedy this, the NRC must, at a minimum, evaluate the significant potential benefits
to host states and communities if the NRC were to: (1) require certain critical emergency
protocols to remain in place as long as spent nuclear fuel is in a spent fuel pool; (2) keep in
place current regulations limiting trust fund disbursements to decommissioning expenses
only, and mandate additional financial assurances (such as requiring licensees to set aside
funding for unanticipated expenses and for the possibility of long-term onsite spent fuel
management)—and early site characterization—to avoid potential funding shortfalls; and
(3) change the current regulatory framework to provide a meaningful role for host
communities and states in decommissioning decisions, and decrease the scientifically

unsupportable 60-year timeframe for decommissioning.

Relatedly, in addition to failing to calculate potential benefits to host communities and
states from these and other recommendations from the States’ 2016 Comments, NRC Staff
has failed to calculate relevant potential costs to host communities and states. For instance, if
the NRC finalizes its preliminary proposal to allow licensees to withdraw hundreds of
millions of dollars from their decommissioning trust funds to cover spent fuel management
expenses (a non-decommissioning activity), this necessarily increases the risk of a shortfall in
decommissioning funding before cleanup is complete. In that event, host states would find
themselves dealing with a partially dismantled industrial site contaminated with radiological
and non-radiological hazardous waste. The Atomic Energy Act and the National
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Environmental Policy Act require the NRC to consider and address this significant threat to
public health and the environment.

A. The NRC should require certain critical emergency protocols to
remain in place as long as spent nuclear fuel is in a spent fuel pool,
and require ongoing health and environmental monitoring until the
license is terminated.

The States request that the NRC change the rulemaking options it is considering
regarding Emergency Preparedness in Appendix A of the draft regulatory basis. NRC Staff
has proposed 4 levels of emergency preparedness. Level 1 begins when all fuel is removed
from the reactor vessel. Level 2 begins 10 to 16 months later when spent fuel has cooled to
a certain point. Level 3 begins when all spent fuel has been placed into dry cask storage.
Level 4 begins when all spent fuel has been removed from the site. The States understand
the rationale behind this graded approach, but request that the NRC change which
emergency preparedness requirements apply to each level.

Although the States agree that the likelihood of a nuclear incident decreases once fuel is
removed from the reactor, which supports the rationale behind moving to a graded
approach to emergency preparedness, NRC Staft’s delineation of the requirements for each
stage of decommissioning raises at least two major safety concerns. First, the NRC should
not allow licensees to abandon critical emergency protocols when spent nuclear fuel is still
stored onsite in a spent fuel pool. In particular, until all fuel has been removed from spent
fuel pools, the NRC should require licensees to maintain the 10-mile Emergency Planning
Zone (EPZ), hostile action requirements, and the real-time communication of radiological
monitoring and meteorological data through the Emergency Response Data System (ERDS).
Second, the NRC should further require that ongoing health and environmental monitoring
continue at the same frequency and scope until the license is terminated.

1. The NRC should require licensees to maintain critical emergency
protocols until all spent fuel is removed from the spent fuel pool.

The States strongly oppose the reductions in emergency preparedness that the NRC
plans to allow during Level 2. Rather than eliminating the EPZ, access to ERDS data, and
hostile action requirements during the transition from Level 1 to Level 2, those changes
should await a licensee’s transition to Level 3, when spent fuel has been removed from the
spent fuel pools.

Page 6 of 17



The draft regulatory basis recognizes that past studies such as NUREG-1738 have
demonstrated that, so long as spent fuel remains in a spent fuel pool, a zirconium fire is
possible and its consequences “could be serious.”" However, the consequences of such an
accident should not be understated. According to NUREG/CR-6451, the high estimate for
an accident involving a spent fuel pool at a closed boiling water reactor nuclear power plant
is that it could lead to an economic cost of $546 billion, over 100 immediate fatalities,
138,000 latent fatalities, and 2,170 square miles of condemned land.'® The 2013
Consequence Study also found that spent fuel pool accidents could have enormous economic
and health impacts, with an average area of 9,400 square miles rendered uninhabitable and
4.1 million people being displaced over the long-term."’

Thus, even if NRC Staff is correct that the probability of such an incident is “low,”"® the
consequences are so significant that the NRC cannot permit licensees to eliminate these
straightforward but important emergency preparedness activities. Indeed, the NRC often
emphasizes that emergency preparedness “is not based on the probability of any accident
occurring.” Further, as NRC Staff concedes, extensive preplanning activities would be
“beneficial.””® The States respectfully request that the NRC reevaluate this matter.

NRC Staff further claims that after the elimination of EPZs, “sufficient time would be
available to inform the public and implement protective actions, if necessary.”' But this
claim is contradicted by the very next sentence of the draft regulatory basis, which notes
that “EPZs are defined as the areas for which planning is needed to assure prompt and
effective actions can be taken to protect the public in the event of an incident.””” Because
EPZs are what ensure that prompt and effective actions occur, the elimination of EPZs
removes that assurance.

> Draft Regulatory Basis at A-6.

"*Travis et al., A4 Safety and Regulatory Assessment of Generic BWR and PWR Permanently Shutdown Nuclear
Power Plants, NUREG/CR-6451, at 4-3 (1997) (ADAMS Accession No. ML082260098).

17 Consequence Study qfa Beyond-Design-Basis Earthquake Aﬁ(ecting the Spent Fuel Poo]for a U.S. Mark I Boiling
Water Reactor, at 162, 232 (Oct. 2013) (ADAMS Accession No. ML13256A342).

8 Draft Regulatory Basis at A-6.

" NRC, Fundamentals of Emergency Preparedness, at 17 (April 10, 2017) (ADAMS Accession No.
ML17096A637) (emphasis added).

2 Draft Regulatory Basis at A-9.
2Id. at A-22.
21d.
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For similar reasons, the States oppose NRC Staft’s proposal to eliminate access to ERDS
data when spent fuel remains in a spent fuel pool. The real-time radiological monitoring and
meteorological data from ERDS provides useful information to federal and state officials, as
well as offsite response organizations, during an emergency condition. This, or an equivalent
and readily accessible real-time data system, should be in place for as long as spent fuel
remains in a spent fuel pool.

The States also oppose NRC Staff’s proposal to eliminate the hostile action requirements
while spent fuel remains in a spent fuel pool. NRC Staff claims that 10 to 16 months after a
nuclear power plant shuts down, it is “similar to a non-power reactor in many respects” and
thus does not need to guard against hostile actions.?’ But a non-power reactor is not
comparable to a shutdown nuclear power plant that still contains a spent fuel pool with a
source term of radionuclides that can be far greater than what even an operating nuclear
power plant holds. Further, NRC Staff recognizes that one of the studies it is relying upon,
NUREG-1738, “did not evaluate the potential consequences of a sabotage event that could
directly cause offsite fission production (e.g., vehicle bomb damaging the [spent fuel
pool]).””* Given that the potential consequences of hostile actions against a spent fuel pool
have not been fully evaluated, it is crucial that licensees maintain maximum protections
against hostile actions for as long as spent fuel remains in a spent fuel pool. A contrary
decision would be unlawful because it lacks record support.

For these reasons, and those noted in the State’s 2016 Comments, the NRC proposed
reductions in critical emergency preparedness protocols would place host states,
communities, and their residents at increased risk of adverse health, safety, and
environmental impacts. Yet, NRC Staff maintains that “there would be no reduction in
public health, safety, and security.””

In addition to failing to account for potential health, safety, and environmental impacts
on host states, communities, and their residents, NRC Staff’s analysis also ignores the
economic impacts to host states, communities, and their residents. A radiological incident at
a decommissioning plant poses substantial economic risk to the community, which would
only be exacerbated by the NRC’s proposed reductions in emergency preparedness.
Similarly, when NRC Staff is addressing how the proposed rulemaking would impact other
governments, NRC Staff mentions only the elimination of fees paid to FEMA, failing to

B1d. at A-25.
2 I1d. at A-16.
B Id. at A-36 (emphasis added).
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account for the impact on states and localities if a licensee refuses to pay emergency
preparedness fees.?®

The reality is that, for reasons including those mentioned above, many host states will
not accept the risks associated with eliminating critical emergency preparedness protocols
while spent fuel remains in a spent fuel pool. Thus, as the Vermont Yankee case
demonstrates, host states will oppose changes to critical emergency preparedness protocols
during this time period. In contravention of the NRC’s stated goal of creating regulatory
efficiencies, the proposed rulemaking creates a greater potential for protracted legal battles
over whether host states can force licensees to continue to pay fees and take other actions
required to maintain critical emergency protocols during this time period.

11. The NRC should require ongoing health and environmental
monitoring until the license is terminated.

The States also request that the NRC revise the proposed emergency preparedness
protocols for Level 4, when all spent fuel has been removed from the site. NRC Staff
proposes that a licensee can “terminate” altogether its emergency preparedness program if
all spent fuel has left the site, even if the license has not yet been terminated.?” But spent
fuel is, of course, not the only source of potential radiological contamination, including
offsite contamination. For the reasons explained in the States’ 2016 Comments, the NRC
should clarify that ongoing health and environmental monitoring is still required at the same
frequency and scope until a licensee demonstrates that it has met the radiological criteria for

license termination.

B. The NRC should keep in place current regulations limiting trust fund
disbursements to decommissioning expenses, and mandate additional
financial assurances—and early site investigation and
characterization—to avoid potential funding shortfalls.

The NRC’s current regulations properly limit the use of decommissioning trust funds to
legitimate decommissioning expenses. The States’ 2016 Comments explain why this
regulatory requirement should remain in place. Those Comments also explain the myriad of
reasons that additional regulation is needed to provide financial assurance that merchant

? Compare Preliminary Draft Regulatory Analysis at 25 (noting that licensees currently “pay fees to the
Federal Emergency Management Agency (FEMA) and the participating states and localities to maintain the
offsite radiological [emergency preparedness] program” (emphasis added)) with id. at 40 (listing the impact
on “other government” as affecting charges to FEMA, with no mention of states and localities).

27 Draft Regulatory Basis at A-26.
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generators will have sufficient funds to decommission nuclear power plants. Appendix F of
the draft regulatory basis, however, states that NRC Staff supports regulatory changes that
move in precisely the opposite direction. Those changes, if enacted into regulation, would
significantly increase the chances that host states and communities will be left with
radiologically contaminated, partially decommissioned sites within their borders.

The States do support the regulatory change contemplated in the preliminary draft
regulatory analysis that would require site-specific cost estimates at licensing and during
operations, rather than allowing licensees to rely on the NRC minimum formula. As the
States have previously explained, the minimum formula has a poor track record: “in the few
instances where operators have done site-specific cost estimates, the NRC has now seen
multiple examples where those estimates resulted in expected costs of roughly double what
the minimum formula predicted.”® Thus, as the NRC recognizes, requiring site-specific cost
estimates while a reactor is still operating “could result in the identification of a shortfall”
because the true cost of decommissioning is significantly greater than what the minimum
formula predicted.” While NRC Staff raises concerns about whether the identification of a

shortfall might “aggravate the licensee’s financial condition,”*

the States respectfully suggest
that there is no downside—and, in fact, significant upside—to early identification of a
decommissioning fund shortfall. Since such a shortfall would be an inherent part of the

decommissioning, it is better to identify it earlier when more options may be available.

For many of the same reasons that the NRC should require site-specific cost estimates at
licensing and during operations because that increases financial assurance, the NRC should
not go forward with any of its other proposals since they decrease financial assurance. The
NRC recognizes, as it must, that because many nuclear power plants are now owned by
merchant generators, they are at risk of “insolvency.”' The NRC thus also recognizes that
shortfalls in decommissioning funding “could create challenges to public health or safety or
result in the potential for significant underfunding of decommissioning obligations.”** These
“challenges” to public health, safety, and the environment have both local and national
implications if even a single nuclear power plant ends up insolvent.

28 States’ 2016 Comments at 51; see also id. at 51-52 & nn.53-54.

* Preliminary Draft Regulatory Analysis at 116; see also id. at 60 (“NRC staff assumes that the site-
specific decommissioning cost estimate is greater than or equal to the NRC minimum formula.”).

1d. at 116.
.
2 d.
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Despite the Atomic Energy Act’s directive that the NRC protect the public from these
“challenges,” NRC Staff instead seeks to decrease financial assurance (and thus increase the
risk to public health, safety, and the environment) by explicitly allowing licensees to use
hundreds of millions of dollars in decommissioning trust funds for the non-decommission
expense of spent fuel management. This is a fundamental change to current regulations,
which provide that withdrawals from decommissioning trust funds are—correctly—
“restricted to radiological decommissioning expenses,”* which “excludes the cost of such
expenditures as . . . managing spent fuel.”** Yet, in what NRC Staff incorrectly refers to as
“clarifying” what expenses may be paid from decommissioning trust funds,* NRC Staff
proposes to fundamentally change the rules so that decommissioning trust funds can be used
for the non-decommissioning expense of spent fuel management. This places host states and
communities at unnecessary risk. The States strongly oppose this regulatory change.

The States also disagree with the underlying premise behind this regulatory change—
NRC Staff’s assumption “that all operating nuclear power plant sites will submit exemption
requests to use a portion of their [decommissioning trust funds] for spent fuel
management.”® Most, if not all, decommissioning trust funds were originally funded with
ratepayer money. Thus, as the State of Vermont has explained in other contexts, there are
limitations on how that money can be used, under existing Master Trust Agreements, state
law, and relevant portions of the Federal Power Act and related FERC regulations. It is not
at all clear that “all”—or even most—nuclear power plant owners can seek such exemptions
without violating these other contractual and regulatory requirements.

The States further note that one federal agency (the NRC) should not enact new
regulations to accommodate the ongoing contractual breach of another federal agency (the
Department of Energy, which has yet to remove spent fuel). Yet that is exactly what the
NRC is doing if it allows licensees to withdraw decommissioning funds to pay for the non-
decommissioning expense of spent fuel management. This is particularly problematic when
the accommodation is to allow a private corporation to withdraw hundreds of millions of
dollars from funds that were collected from ratepayers for an entirely different purpose.
Further, there is no guarantee that licensees will recover all of their spent fuel management
expenses from DOE. And even where they do obtain recovery, it never covers all of the

incurred costs since, for example, licensees cannot recover interest or litigation costs from

3 Draft Regulatory Basis at F-4.
3*1d.
35 Id

36 Preliminary Draft Regulatory Analysis at 60.
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the federal government. Finally, NRC Staff’s proposal does not even impose the common-
sense requirement that licensees place DOE recoveries back in decommissioning trust funds.

Rather than decreasing financial assurances, the NRC should use this rulemaking as an
opportunity to ensure that merchant generators set aside enough money to address any and
all decommissioning and non—decommissioning expenses that may be incurred after a

nuclear power plant ceases operations. As the States noted in their 2016 Comments:

The NRC has yet to address historical evidence that the costs of
decommissioning outpace market increases in decommissioning trust funds.
This will lead to shortfalls if the NRC does not change its current regulations.
The very real possibility of a licensee going bankrupt is an issue that the NRC
has never fully addressed in a meaningful way. The current regulations
regarding financial assurance are woefully inadequate and—notably—fall far
short of the scope and depth of financial assurances that the nuclear industry
itself seeks when selling or buying a closed nuclear power plant. This is an issue
that could greatly impact host states if they are left with a radiologically
contaminated (or otherwise unusable) site within their borders, due to a
licensee’s failure to fully fund decommissioning or site restoration. The NRC
cannot allow that to happen. The NRC must take the opportunity now to revise
its financial assurance requirements to ensure that licensees will be able to pay
for any and all expected and unexpected expenses. The financing of
decommissioning—and of spent fuel management and site restoration—is a
matter of critical importance to host states.*’

Finally, as explained in the State’s 2016 Comments, the risk of inadequate funding for
decommissioning is exacerbated by the NRC’s failure to require a full site investigation and
characterization before, or immediately after, a plant ceases operations.*® Early site
investigation and characterization would greatly benefit state regulatory authorities by
providing them with important information for meaningful responsive action. The early
identification of potential latencies and contamination is also beneficial to licensees. In fact,
there are significant potential cost savings—in addition to environmental benefits—to early
site investigation and characterization. For instance, a plume of contamination left
unmonitored for decades may expand over time and may contaminate additional receptors
and ultimately cost more to remediate than if addressed earlier. Further, a full site
investigation and characterization ensures greater accuracy of a site—specific cost estimate. It
is not enough for the NRC to publish guidance that encourages licensees to put additional

37States” 2016 Comments at 3.

¥ 1d. at 43-48.
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detail in their PSDARs. The States reiterate their request that the NRC’s decommissioning
regulations mandate that every PSDAR include the results of a full site investigation and
characterization.

C. The NRC should change the current regulatory framework to provide
a meaningful role for host communities and states in
decommissioning decisions, and decrease the scientifically
unsupportable 60-year timeframe for decommissioning.

In Appendix H of the draft regulatory basis, NRC Staff ultimately recommends no
changes to the rules that define the current regulatory approach to decommissioning. The
States respectfully request that the NRC reconsider this matter. As the States noted in their
2016 Comments, the current regulatory framework “do[es] not provide any meaningful role
for host communities, including the host states”—which the States note “is untenable given
that it is the host communities that are most affected by decommissioning.”*

In explaining the current regulatory approach to decommissioning, NRC Staff reiterates
its decision in 1996 to no longer require NRC approval of a PSDAR.* According to NRC
Staff, one of the reasons this was a regulatory improvement was because “without NRC
approval of the PSDAR, there was no longer a requirement for the NRC to conduct an
assessment under the National Environmental Policy Act (NEPA) or related consultations
under other environmental statutes, such as the Endangered Species Act (ESA) or National
Historic Preservation Act (NHPA).”*' Leaving aside whether that is a correct legal
interpretation, the States disagree with the notion that there is any benefit to the NRC
avoiding the usual requisite review under these federal statutes. While NRC Staff may view
NEPA, the Endangered Species Act, and the National Historic Preservation Act as imposing
unnecessary burdens, Congress determined precisely the opposite when it enacted those
laws. It is the States’ view that public health, safety, and the environment would benefit
from the NRC analyzing compliance with these federal laws when evaluating a PSDAR—a
document that effectively governs management of the site, perhaps for decades.

NRC Staft also proposes maintaining the scientifically unsupportable 60-year timeframe
for decommissioning. The States respectfully request a reconsideration of this issue. The
States’ 2016 Comments explained why there is no longer a scientific basis for allowing
nuclear power plants to delay decommissioning for up to 60 years, especially given the fact

*1d. at 11 (emphasis added).
* Draft Regulatory Basis at H-4.
Hd.
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that numerous plants have been safely decommissioned immediately after closing.42 Delayed
decommissioning has not been shown to reduce worker exposure or to have any significant
impact on the amount of radiological materials that must be removed.*

Delayed decommissioning can, however, have significant negative economic and other
consequences for host states and communities. The States’ 2016 Comments noted that it can
be “economically detrimental for host communities to have to wait up to 60 years for site
decommissioning to be completed.” The States noted several ways that the presence of a
nuclear power plant in SAFSTOR can decrease economic activity in the host state and
community. According to a report that was recently prepared for Entergy and NorthStar in
support of the sale of Vermont Yankee, these companies assert that early decommissioning
“generates up to $187 million higher GDP, up to $307 million higher gross output, and up
to $42 million greater tax revenues in Vermont than [delayed decommissioning],” and
creates “similar benefits to the surrounding states of Massachusetts and New Hampshire, but
on a smaller scale.” Yet the preliminary draft regulatory analysis says nothing about the
potential benefits to host communities from earlier reuse of a site the NRC were to require
a shorter timeframe for decommissioning. This is a significant omission.

III. The Backfit Rule should not apply to decommissioning plants.

In Appendix I of the draft regulatory basis, NRC Staff discusses the Backfit Rule, which
requires additional justification before requiring licensees to invest in new equipment
related to the “design, construct[ion] or operat[ion of] a facility.”** NRC Staff concedes that
the Statements of Considerations “for the 1970, 1985, and 1988 final Backfit Rules did not
discuss any aspect of decommissioning, focusing instead on construction and operation.”™’

Nevertheless, NRC Staff claims that it would “clarify the regulatory language” if the rule is

*2States’ 2016 Comments at 34-36.
BId.
*Id. at 40.

* Berkman, Mark, Ph.D., The Economic Impacts of Decommissioning Vermont Yankee: A Comparison of Two
Approaches, at 31 (Dec. 16, 2016), available at http://necnp.org/wp/wp-content/uploads/2017/01/JP-
MPB-2.2016-12-15-VY-Decommissioning-Report.pdf. The States note that they have not had an
opportunity to evaluate this report and cite it only as an example of what one licensee claims as potential
benefits of early decommissioning.

*10 C.F.R. § 50.109.
“TDraft Reguiatory Basis at I-1.

Page 14 of 17



revised to explicitly apply to decommissioning.48 The States respectfully disagree. The
Backfit Rule was never intended to apply to decommissioning plants. Nor should it.

The Backfit Rule should not be expanded in any way. At industry’s request, the NRC has
promulgated a regulation that protects licensees from regulatory requirements that might
otherwise be imposed by the NRC. But the “protections” of backfitting are for the licensee
only, and they come at the expense of the public and other stakeholders. Citing the Backfit
Rule, the NRC has on a number of occasions rejected common-sense requirements that
would better protect public health, safety, and the environment.

Backfitting should not be applied to any decommissioning decisions. To do so would
create an impediment to prompt decommissioning and decontamination of a site. It is
imperative that nuclear power plant sites be promptly decommissioned and decontaminated
and returned to host communities for unrestricted use. Power reactor sites cannot be left
with contamination for generations to come. The NRC should not use the Backfit Rule to
avoid, minimize, or delay decommissioning and decontamination of affected sites.

Further, by its terms, the Backfit Rule does not apply to the decommissioning and
decontamination of a reactor site. The Backfit Rule applies only to the modification of
systems, structures, or components that affect the “design, construct[ion] or operat[ion of] a
facility.”” Decommissioning, by contrast, takes place after the reactor has ceased operation,
and is thus directed not at “design, construct[ion] or operat[ion of] a facility,” but rather at
restoring a site for unrestricted use within the host community.

The States oppose any changes to the Backfit Rule that would extend backfitting analysis

to decommissioning decisions.

IV. The National Environmental Policy Act (NEPA) requires an
Environmental Impact Statement to accompany this rulemaking.

Finally, the States request that the NRC further evaluate what NEPA requires in this
rulemaking. In several places, the draft regulatory basis mentions that NRC Staff plans to do
an Environmental Assessment. NEPA clearly requires an Environmental Impact Statement
to accompany a rulemaking of this magnitude. Thus, while the NRC is free to do an

Environmental Assessment as a precursor to performing a full Environmental Impact

®1d. at1-3.
#10 C.F.R. § 50.109.
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Statement, it would be more efficient for the NRC to proceed straight to the preparation of

an Environmental Impact Statement.

Conclusion

The States appreciate the opportunity to provide these Comments and look forward to a

continued dialogue on these important matters.
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